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EXECUTIVE SUMMARY

Public procurement
integrity

The principles of good governance continue to face an increasing number
of challenges in the region of Southeast Europe. The war in Ukraine has
starkly demonstrated how rule of law challenges in the region undermine
not only its economic development but also the EU’s unity and resilience
vis-a-vis external authoritarian threats. The new EU member states
from the region are among the largest net recipients of EU funding. Yet,
democratic backsliding and corruption continue to haunt their societies,
despite continuing strong public outcry and protests, and the introduction of
specific EU and US steps to address these challenges. Such steps included
the Cooperation and Verification Mechanism to monitor anti-corruption and
judicial reforms in Bulgaria and Romania after their accession in 2007, the
much harsher rule of law requirements for Croatia’s accession in 2013, the
US sanctions under the Global Magnitsky Act in Bulgaria in 2021, and the
triggering of a newly devised penalty processes for freezing EU funds for
Hungary in 2022. The Western Balkan countries, which all aspire to join
the EU, face even steeper governance challenges. Coupled with the EU’s
enlargement fatigue this has resulted in continuously delayed EU accession
prospects, rising popular frustration in their societies and recurring
undemocratic tendencies. Persistent governance gaps across Southeast
Europe, have been further exacerbated by the COVID-19 pandemic and
the Kremlin’s war in Ukraine! The SEE Good Governance Report aims to
provide a deeper understanding of these challenges and pave the way for
effective anti-corruption reforms in nine countries — four member states and
five aspiring for EU membership — Bulgaria, Croatia, Hungary, Romania,
Albania, Bosnia and Herzegovina, North Macedonia, Montenegro, and
Serbia. This year’s report focuses on two of the most testing governance
vulnerabilities in the region: public procurement and governance of state-
owned enterprises in the energy sector.

Public procurement constitutes a substantial portion of GDP in both high- and
low-income economies. Across the globe it represents 15% to 30% of GDP.
This huge volume of public spending could play a crucial role in econom-
ic and social progress if allocated efficiently. However, it is also one of the
government activities most vulnerable to corruption.? According to the United
Nations Office on Drugs and Crime, 10% to 25% of a public contract’s
overall value may be lost due to shady practices.® While corruption in

1 Stefanov, R. and Vladimirov, M., The Kremlin Playbook in Southeast Europe: Economic
Influence and Sharp Power, Sofia: Center for the Study of Democracy, 2020.

2 OECD, Preventing Corruption in Public Procurement, 2016; World Bank, Fraud and corrup-
tion awareness handbook: how it works and what to look for — a handbook for staff, Washing-
ton, D.C.: World Bank Group, 2013.

3 UNODC, Guidebook on anti-corruption in public procurement and the management of public
finances: Good practices in ensuring compliance with article 9 of the United Nations Conven-
tion against Corruption, 2013.


https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
http://www.oecd.org/gov/ethics/Corruption-in-Public-Procurement-Brochure.pdf
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/100851468321288111/fraud-and-corruption-awareness-handbook-how-it-works-and-what-to-look-for-a-handbook-for-staff
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/100851468321288111/fraud-and-corruption-awareness-handbook-how-it-works-and-what-to-look-for-a-handbook-for-staff
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
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public procurement can take many forms, there is a clearly definable set of
corrupt techniques that are actively used in Southeast Europe to siphon out
public money for private gain.

e Favoritism and Clientelism. One of the most common forms of
procurement irregularities in the region is the preferential treatment of
companies due to the good political connections of their owners. For
example, in Croatia, around a half of the total contract value is won by
bidders which are not private entities, but companies partially or fully
owned by the state.* Many private companies across the region whose
owners are closely linked with high-ranking politicians are winning public
procurements that are almost exclusively created for them. For example,
in Hungary during the last 11 years, the ruling party has created a new
economic elite whose corporations receive large subsidies in sectors such
as tourism.5

e Overpricing of contracts. Overpricing of contracts is another prevailing
form of procurement fraud based on favoritism. It involves a broader
spectrum of contracting authorities and suppliers. In Hungary, 90% of
public procurement projects are overpriced by 25% on average.® Similarly,
in North Macedonia investigative reports have found large differences
between market prices and contract prices of some products with identical
specifications.”

e Tailored tender specifications. A frequent corruption technique is
creating overly specific tender requirements that only fit the qualification
and expertise of a specific firm.

e Conflict of interest in the tendering process. Cases of “high-level”
conflict of interest were not rare in the past years in Serbia and became
even more frequent since the COVID-19 pandemic started.® In Bulgaria,
conflict of interest has materialized in in-house procedures,® in which
budget funds were provided without tendering to a state-owned enterprise.
The latter, instead of carrying out all activities in-house as foreseen by
the law then sub-contracted private companies, which had been pre-
selected in unrelated procedures. Such rogue in-house contracting

4 OECD, OECD Review of the Corporate Governance of State-Owned Enterprises in Croatia,
2021.

5 Andras, B., “Sokkold: a kormany az igénylék fél szazalékanak adta a turisztikai tAmogatasok
kétharmadat” [Shocking: the government has provided two-thirds of tourism subsidies to half
of those claiming], valaszonline.hu, 26 February 2021.

6 Ligeti, M. et al. Korrupci6, gazdasagi teljesitmény és jogallamisag Magyarorszagon: A Kor-
rupcié Erzékelési Index eredményei 2019-ben [Corruption, Economic Performance and the
Rule of Law in Hungary: Corruption Perceptions Index Results in 2019], TI Hungary, 2019.

7 Center for Civil Communications, Public procurements in North Macedonia at times of coro-
na: How it was and what can be done in the future?, Skopje: CCC, 2020.

8  Centar za primenjene evropske studije, ALARM IZVESTAJ o stanju u oblasti javnih nabavki
u Srbiji 2020. godine [ALARM REPORT on the situation in public procurement in Serbia in
2020], CPES, November 2020.

9 SIGMA, In-house Procurement and Public/Public Co-operation, Sigma Programme, Brief
39, 2016.


https://www.oecd.org/corporate/Conclusions-and-recommendations-SOE-Review-of-Croatia.pdf
https://www.valaszonline.hu/2021/02/26/turisztika-tamogatasok-ugynokseg-mtu-guller-zoltan/
https://www.valaszonline.hu/2021/02/26/turisztika-tamogatasok-ugynokseg-mtu-guller-zoltan/
https://transparency.hu/wp-content/uploads/2020/01/Korrupci%C3%B3-gazdas%C3%A1gi-teljes%C3%ADtm%C3%A9ny-%C3%A9s-jog%C3%A1llamis%C3%A1g-Magyarorsz%C3%A1gon-CPI-2019.pdf
https://transparency.hu/wp-content/uploads/2020/01/Korrupci%C3%B3-gazdas%C3%A1gi-teljes%C3%ADtm%C3%A9ny-%C3%A9s-jog%C3%A1llamis%C3%A1g-Magyarorsz%C3%A1gon-CPI-2019.pdf
https://www.ccc.org.mk/images/stories/pbcovid-19en.pdf
https://www.ccc.org.mk/images/stories/pbcovid-19en.pdf
https://media.cpes.org.rs/2021/01/Alarm-2.pdf
https://media.cpes.org.rs/2021/01/Alarm-2.pdf
http://www.sigmaweb.org/publications/Public-Procurement-Policy-Brief-39-200117.pdf
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reached EUR 4.4 billion or over 42% of the value of all government public
procurement contracts in 2019 — 2020.%°

e High share of non-open procedures. There are a few credible reasons
for using closed or restricted procurement procedures, for example
if revealing the content of the tender would pose a risk to the national
security or if the value of the tender is small enough not to pose significant
corruption risks. Nonetheless, SEE contracting authorities often overuse
restricted procedures in cases where they would not be necessary.

e Contract modification in the implementation phase. CSOs from the
region report the malicious practice of ex-post contract modifications,
resulting in a much higher price than the initial expectations. These
modifications are hard to track due to limited information on most of the
official procurement websites.!

COVID-19 induced changes in public procurement
and overuse of urgent procedures

The pandemic increased the number of inherently restricted “urgent”
procedures that circumvent the wusual procurement legislation. The
guantitative assessment of the procurement market shows that it caused an
overall decline in public procurement integrity, especially in the most
affected — healthcare and other COVID-related product — markets. These
issues have been exemplified by the infamous “Respirator Affair” in Bosnia
and Herzegovina'? In Croatia, the list of goods and services for which direct
procurement agreements could be used was kept confidential until December
2020. The list was only published due to significant pressure from the general
public.® In Hungary, during the State of Emergency the Prime Minister had the
power to decide which procedures were related to the COVID-19 pandemic,
and hence could be purchased through direct awards .4

10 Sokolova, T., ,Cnyxe6HUST kaOUHET cnvpa xapyYeHeTo Ha Munuapau 6e3 obuecTBeHn No-
pbykmn” [The cabinet stops spending billions without public procurement], Mediapool.bg, 30
June 2021.

1 Mendes, M. and Fazekas, M., DIGIWHIST Recommendations for the Implementation of
Open Public Procurement Data — An Implementer’s Guide, 2015.

12 Katavi¢, |., “Afera ‘Respiratori’: Premijer FBiH Fadil Novali¢ zadrzan u SIPA-i" ['Respirators’
affair: FBiH Prime Minister Fadil Novali¢ detained at SIPA ], Slobodnaevropa.org, 28 May
2020; Radiosarajevo.ba, “Afera Respiratori: Novali¢ i drugi optuzeni stigli na novo rociste”
[Respirators affair: Novalic and other indictees arrive for new hearing], 17 November 2021.

1 Nacionalno.hr, “Most traZi da se medicinska oprema nabavlja kroz postupak javne nabave”
[The Bridge requires that medical equipment is procured through a public procurement pro-
cedure], 9 December 2020; Croatian Government, /zvjeSce o izvr§enim nabavama zastitne
opreme u svrhu provedbe mjera zastite zdravlja i jaCanja nadzora nad Sirenjem koronaviru-
sa, [Report on purchases of protective equipment for the purpose of health protection meas-
ures implementation and strengthening supervision over the spread of coronavirus], Ministry
of Economy and Sustainable Development, Directorate for Commodity Stocks, 2020.

14 Public Procurement Authority, A Kozbeszerzési Hatdésag véleménye a koronavirus ter-
jedésére tekintettel elrendelt veszélyhelyzettel kapcsolatban felmeruld egyes kdzbeszerzési
kérdésekkel 6sszefliggésben [Opinion of the Public Procurement Authority on certain public
procurement issues related to the emergency situation in view of the spread of the coronavi-
rus], 2020.


https://www.mediapool.bg/sluzhebniyat-kabinet-spira-harcheneto-na-miliardi-bez-obshtestveni-porachki-news323641.html
https://www.mediapool.bg/sluzhebniyat-kabinet-spira-harcheneto-na-miliardi-bez-obshtestveni-porachki-news323641.html
https://digiwhist.eu/wp-content/uploads/2017/04/digiwhist_implementers_guide.pdf
https://digiwhist.eu/wp-content/uploads/2017/04/digiwhist_implementers_guide.pdf
https://www.slobodnaevropa.org/a/respiratori-bih-afera-srebrena-malina/30639946.html
https://radiosarajevo.ba/vijesti/bosna-i-hercegovina/afera-respiratori-novalic-i-drugi-optuzeni-stigli-na-novo-rociste/437253
https://www.nacionalno.hr/most-trazi-da-se-medicinska-oprema-nabavlja-kroz-postupak-javne-nabave/
https://vlada.gov.hr/UserDocsImages/2016/Sjednice/2020/Prosinac/28%20sjednica%20VRH/28%20-%202%20Izvje%C5%A1%C4%87e.pdf
https://vlada.gov.hr/UserDocsImages/2016/Sjednice/2020/Prosinac/28%20sjednica%20VRH/28%20-%202%20Izvje%C5%A1%C4%87e.pdf
https://vlada.gov.hr/UserDocsImages/2016/Sjednice/2020/Prosinac/28%20sjednica%20VRH/28%20-%202%20Izvje%C5%A1%C4%87e.pdf
https://kozbeszerzes.hu/data/filer_public/a6/4c/a64c58e0-0d35-42e4-aae0-c4bdf302b753/veszelyhelyzet__-_kozbeszerzesi_kerdesek_-_tajekoztato.pdf
https://kozbeszerzes.hu/data/filer_public/a6/4c/a64c58e0-0d35-42e4-aae0-c4bdf302b753/veszelyhelyzet__-_kozbeszerzesi_kerdesek_-_tajekoztato.pdf
https://kozbeszerzes.hu/data/filer_public/a6/4c/a64c58e0-0d35-42e4-aae0-c4bdf302b753/veszelyhelyzet__-_kozbeszerzesi_kerdesek_-_tajekoztato.pdf
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Governance of
state-owned-enterprises
in the energy sector

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

Procurement-related corruption risk
in the healthcare sector

The big data analysis for the current report shows that between the
first quarter of 2017 and the second quarter of 2021, the COVID market
Corruption Risk Index (CRI)'® has increased by around 10 percentage points
in Romania and Croatia.l® The increase was temporary and was followed by
a slow but steady decline. The big data analysis also reveals that in the last
one and a half years the healthcare sectors’ average buyer dependence
significantly grew in Hungary, as well as slightly in Croatia, compared to the
2017-2020 period. Moreover, captured contracting authorities have not
only provided a higher share, but also a higher value of public funds to their
favored suppliers.

The energy sector is one of the main systematic governance problems
leading to significant losses of public wealth' and providing inroads for illicit
finance and foreign authoritarian influence in the region.”® The energy sector
is of crucial importance for Southeast Europe, due to its status as a natural
monopoly (often owned by the state), the social sensitivity of the people to
price increases (as protests throughout the region during the past decade
have demonstrated), and the large investments and financial interests at
stake. The State Capture Assessment Diagnostics (SCAD) identifies the
sector as highly vulnerable to monopolization.'® The SEE countries have
faced multiple allegations for blocking gas market liberalization in favor of
local oligarchic corporate networks and for the benefit of Kremlin-controlled
gas suppliers. Thus, unless properly governed the sector can undermine
SEE countries’ independence and development.

Public accountability deficits in energy state-owned-enterprises (SOES)
are visible in a number of cases, uncovered by investigative media reports,
civil society reports or the audits of relevant public authorities across the
SEE region. These issues contribute to a socio-political environment where
financial mismanagement practices at SOEs are allowed to thrive and
inefficient or damaging investment decisions are carried out. The absence
of a solid legal framework is a key factor that enables the limited financial
transparency and widespread political meddling in the day-to-day
management of SOEs.

5 Fazekas, M. and Kocsis, G., Uncovering High-Level Corruption: Cross-National Corruption
Proxies Using Government Contracting Data, Working Paper series: GTI-WP/2015:02, Bu-
dapest: Government Transparency Institute, 2015.

6 See GTlI's Global Government Contracts database, 19 July 2021.

7 Southeast European Leadership for Development and Integrity, Energy Governance and
State Capture Risks in Southeast Europe: Regional Assessment Report, SELDI, 2016.

8 Vladimirov, M. et al., Russian Economic Footprint in the Western Balkans: Corruption and
State Capture Risks, Sofia: Center for the Study of Democracy, 2018.

® Based on data for Bulgaria, Romania, Italy and Spain. For more information: Stoyanov, A.,
Gerganoy, A., and Yalamov, T., State Capture Assessment Diagnostics, Sofia: Center for
the Study of Democracy, 2019. See also, Shentov, O., Stefanov, R., and Todorov, B. (eds.),
Western Balkans 2020: State-Capture Risks and Policy Reforms, SELDI, 2021.


http://www.govtransparency.eu/wp-content/uploads/2015/11/GTI_WP2015_2_Fazekas_Kocsis_151015.pdf
http://www.govtransparency.eu/wp-content/uploads/2015/11/GTI_WP2015_2_Fazekas_Kocsis_151015.pdf
http://www.govtransparency.eu/gtis-global-government-contracts-database/
https://seldi.net/publications/reports/energy-governance-and-state-capture-risks-in-southeast-europe-regional-assessment-report/
https://seldi.net/publications/reports/energy-governance-and-state-capture-risks-in-southeast-europe-regional-assessment-report/
https://csd.bg/publications/publication/russian-economic-footprint-in-the-western-balkans-corruption-and-state-capture-risks/
https://csd.bg/publications/publication/russian-economic-footprint-in-the-western-balkans-corruption-and-state-capture-risks/
https://csd.bg/publications/publication/state-capture-assessment-diagnostics/
https://seldi.net/publications/western-balkans-2020-state-capture-risks-and-policy-reforms/
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Key governance risks for the management of the energy sector SOEs

Legal set-up not compliant with OECD guidelines

Limited financial transparency

Financial vulnerability and lack of strategic investment vision

Political appointments
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Public procurement integrity deficits

Source: Center for the Study of Democracy, 2022.

Transparency

The corporate governance regulatory framework is still under development in
the region, although some improvements have been made in recent years. The
legal framework regulating the management of energy SOEs in the Western
Balkans is not compliant with the OECD Guidelines on Corporate Governance
of State-Owned Enterprises.?’ The EU member-states perform better in terms
of applicable laws, however their implementation remains limited and slow.?
Companies in a worse financial shape tend to be less transparent. One way
to improve their transparency is for them to go public, which has been the
case for Romgaz and Hidroelectrica in Romania. In another positive example,
MOL Group, a listed company in Hungary, posts its financial statements and
discloses the amount of shares each Board Member holds.?? Financial data
transparency remains particularly poor in the Western Balkans.?®

Financial vulnerability

Energy SOEs in the nine countries under study show a varying degree of
financial vulnerability, revealed by their large debt exposure and high debt
ratios, as well as low liquidity and falling current ratios. These financial
difficulties have been particularly pronounced in fossil-fuel-based companies

20 OECD, OECD Guidelines on Corporate Governance of State-Owned Enterprises, 2015 Edi-
tion, Paris: OECD Publishing.

2L European Commission, 2020 European Semester: Assessment of progress on structural re-
forms, prevention and correction of macroeconomic imbalances, and results of in-depth re-
views, p. 60; 2019 European Semester: Assessment of progress on structural reforms, pre-
vention and correction of macroeconomic imbalances, and results of in-depth reviews, p. 58.

22 MOL Group (S.A.), Management and Operations; MOL Publications (S.A.), Annual Reports
(1999-2020).

2 Shentov, O., Stefanov, R., and Todorov, B. (eds), Shadow Power: Assessment of Corruption
and Hidden Economy in Southeast Europe, SELDI, 2016.


https://www.oecd.org/corporate/guidelines-corporate-governance-soes.htm
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://molgroupcareers.info/en/investor-relations/corporate-governance/mol-policy/management-and-operation
https://molgroup.info/en/investor-relations/publications
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
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that have struggled to cope with constantly rising CO2, coal and natural gas
prices. The efforts of the government to keep energy prices artificially low to
avoid a social backlash are at the expense of the financial health and political
independence of SOEs, as well as the impartiality of the regulatory authorities.
The low quality of financial management is often related to: a) excessive
staff size; b) overly generous remuneration; and c) the mismanagement of
public procurement. The unfolding energy price crisis in Europe since the
second half of 2021, which started with gas shortages and continued with
the war in Ukraine, will likely exacerbate vulnerabilities further, despite the
windfall profits for some companies.

SEE’s long-standing dependence on fossil fuel imports from Russia,
coupled with historical ownership, technological and managerial path
dependence and deep (and often very opaque) financial links, has further
exacerbated the vulnerability of its state-owned energy sectors. In practice,
some of the largest investment projects in the SEE region are the result of
intergovernmental agreements with non-EU states, most notably with Russia.
The Russia-led TurkStream project?* is a prime example. Affecting directly
Bulgaria, Serbia, and Hungary, and indirectly the whole region and Europe,
it has benefitted from and contributed to the further weakening of energy
policy-making institutions and to the entrenching of oligarchic networks
of influence of both Russian and local private interests with close ties to
the government. China, while a newcomer, has created its own investment
framework in the region, in particular in the Western Balkans, Croatia and
Hungary, setting the stage for further tensions in these countries’ further EU
integration. Chinese investments, while welcome on cost terms, are often
not consistent with EU technical standardisation and/or with the EU acquis
on competition and public procurement. They also create, similar to the
Kremlin, an erosion of democratic and market standards by their secret

Common path dependencies affecting the operation of SOEs

Regulated
Prices

Weak Financial Government
Discipline Subsidies

Source: Center for the Study of Democracy, 2022.

24 Stefanov and Vladimirov, The Kremlin Playbook in South East Europe: Economic Influence
and Sharp Power, Sofia: CSD, 2020.


https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
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and opaque nature. In many cases such projects reinforce national coal
industries, ignore environmental regulations, or are not compliant with the
overall policy of decarbonisation and sustainable growth.?

Appointment of CEOs and board members

The rules on the appointment of board members and other company leaders
in SEE energy SOEs are also unclear, especially when considering potential
political influence. There have been numerous examples of political
meddling in the appointments of management boards in SEE SOEs and
regulatory authorities, which has undermined professional expertise in the
planning and execution of difficult decisions in the energy sector. Hence,
the business activities of SOEs are often influenced or could even serve the
interests of companies or individuals with strong political ties, at the expense
of the SOESs’ financial performance.

Governance gaps in the energy sector public procurement

The energy sector shows particularly strong governance deficits in public
procurement. Some of these deficits coincide with the general procurement
risks discussed above, however some are even more pronounced and/or
unique to the sector, due to its size, natural monopoly status, and technical
complexity.

Public procurement irregularities observed in the energy sector

e a company created solely || e conflict of interest, political e annulling tenders
to win a specific tender influence or bribing the & disqualifying
(no past experience) evaluation committee competitors

» tender specifications e avoiding the use of e changes of the tender
"tailored" for a specific procurement procedures by: conditions through
company « direct negotiations annexes

e provision of inside « lowering the price under e paying for services/
information thethresholds equipment which do

« unrealistically short . use of emergency not meet minimum
deadlines procedures requirements

* creating artifical « listing specific projects as * no investigation of

tition (submittin ; o high-level officials and

competition (submitting pre-determined for funding in busi linked
offers from fake national planning documents usinesspersons lnke
competitors) to a certain contract

¢ using framework agreements

* allocateing funding favouring big market players

for unsubstantiated
investments

e overpricing the contract

AN AN J

Source: Center for the Study of Democracy, 2022.

2 Gerganov, A. and Vladimirov, M., Chinese Economic Influence in Europe: The Governance
and Climate Conundrum, Sofia: Center for the Study of Democracy, 2021.


https://csd.bg/publications/publication/chinese-economic-influence-in-europe/
https://csd.bg/publications/publication/chinese-economic-influence-in-europe/
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The way forward
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Despite continuous uneven progress, the SEE countries face considerable
good governance challenges, which have been compounded by internal
and external authoritarian threats. The region stands to continue to benefit
from rising substantial financial and technical support from the democratic
community of countries within the EU, the European Economic Area (EEA),
and the US. How each country uses such support to progress on the path
of democratization and anti-corruption depends ultimately on the efforts of
its citizens, businesses and governments. The SEE EU countries need to
follow closely their commitments under the Rule of Law Mechanism as well as
the European Semester and invest accordingly the enormous fiscal stimulus
provided by the Recovery and Resilience Facility and the 2021 — 2027
Multiannual Financial Framework. All four EU countries need to overcome
governance roadblocks but in particular Bulgaria and Hungary need to work
on increasing the effectiveness of the judiciary and de-concentrating power in
the executive, respectively. The SEE Western Balkans countries need to work
unilaterally to carry out the reforms needed under the EU negotiating chapters
even if formally the enlargement process might have been blocked, as in the
case of Albania and North Macedonia. Serbia faces particular challenges
given its close ties and dependencies to authoritarian regimes.

General good governance challenges often boil down to addressing two
interconnected systems in the SEE national economies: public procurement
and the management of energy SOEs. Based on the in-depth review provided
in the current report, several key policy recommendations could be outlined
for these two domains:

e The EU and its partners from the EEA and the US need to continue
providing technical assistance in mainstreaming EU public procurement
good practices both in the management of EU funds for the region and
the governance of national resources. Particular attention needs to be
paid to increasing the combined capacity and joint work of anticorruption
and public procurement regulatory authorities in the executive, public
prosecution and courts.

e SEE governments should be safeguarding public procurement integrity,
through strengthened procurement monitoring (such as the Open
Tender or SCAD tool), increased institutional efficiency, reduced share of
non-open procedures and improved contract awarding mechanisms. The
countries from the Western Balkans need to open their procurement data
to allow better diagnostics and control, while the EU member-states from
SEE need to continue building capacity to identify and tackle red-flags for
public procurement corruption.

e National governments should withdraw the Covid-19 emergency pro-
curement rules by reversing to the original procurement legislation.
Emergency spending in the future should be accompanied with in-built
stronger ex-post monitoring and evaluation of efficiency.
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SEE governments, SOEs and business associations should adopt and
apply the best international standards on corporate governance of
state-owned enterprises in the energy sector, such as those developed by
the OECD. SEE SOEs need to strive to report to similar or higher standards
of corporate disclosure than their publicly traded private peers in the EU.

SEE parliaments and governments need to improve the independence
of the national energy and competition regulators by increasing their
administrative and financial capacity, and removing political appointments.
Shorter mandates of board members should also be introduced. SEE
energy regulators need to work closely with their EU peers on establishing
a community of practice. Regulators’ decisions need to abide by the
highest standards of public disclosure of information.

SEE governments should refrain from entering into large-scale bilateral
energy projects without proper safeguards, which as a minimum could
include the involvement of international public financial institutions, such
as EIB, EBRD or the World Bank. Such projects need to involve as a rule
a system of information disclosure of higher standards than the typically
prevailing in the SEE countries. Such system should also be made public
in a timely manner, providing information regarding large-scale energy
infrastructure projects, including a detailed cost-benefit analysis.

SEE national governments need to work with the European Commission,
EU and EEA member states and the US to introduce better safeguard
to their economies from illicit or corrosive funds linked to
authoritarian countries. This safeguard should include the introduction
of better institutions and regulations regarding investment screening and
sanctions monitoring mechanisms.

SEE governments and their EU/EEA and US partners need to build
sustainable interaction models with national and local civil society
and investigative media with regards to increasing the monitoring of
public procurement and energy SOEs. The R2G4P platform?® experience
can inform such efforts at the regional level. There are already existing
models of public support for civil society organizations across the region
but these are either in their infancy or often invoke fears among CSOs and
media about compromising their independence.

% The Regional Good Governance Public-Private Partnership Platform (R2G4P) is a three-

year pilot initiative, supported by the EEA and Norway Grants Fund for Regional Coop-
eration, which gathers the efforts of thirteen organizations from ten countries and aims to
deliver shared anticorruption solutions to increase the accountability of state institutions and
strengthen civil society and the rule of law in Southeast Europe.


https://seldi.net/r2g4platform/objectives/

20



INTRODUCTION

The principles of good governance continue to face a number of challenges
in the region of Southeast Europe. The hesitant and ambiguous reactions
to the Kremlin’s war in Ukraine across capitals in South East Europe in the
beginning of 2022 have only been the latest reminder of the unfinished
democratization and EU integration process in the region, with serious
outstanding rule of law gaps. This calls for further efforts to improve
governance and tackle corruption and state capture across the region, which
requires action at political and technical level by national governments, civil
society and EU and international partners.

The current report aims to provide a deeper understanding of the good
governance challenges and pave the way forward for nine countries
(SEE-9 )¥ — four member states and five aspiring for EU membership
(Bulgaria, Croatia, Hungary, Romania, Albania, Bosnia and Herzegovina,
North Macedonia, Montenegro, and Serbia). It focuses, in particular, on
two main elements of the good governance mix that have been identified
as critical impact opportunities during the first year of operation of the
Regional Good Governance Public-Private Partnership Platform (R2G4P):

e Public procurement integrity: observed irregularities (including due to
loosened procurement regulations during the COVID-19 pandemic), and
the use of red-flags warning systems;

e The governance of state-owned-enterprises (SOESs) in the energy
sector, including management of financial resources, investment decisions,
appointment of board members, and energy-related public procurement.

The report is based on information from two state-of-the-art data tools:

e The Open Tender portal, which provides big data analytics on red flags or
irregularities in public procurement across the EU/EEA,;

e The State Capture Assessment Diagnostics, which provides assessment
of state capture risks at sectoral level in SEE-9.

The data from the tools has been complemented by the work of national
contributors from the SELDI network and by inputs and feedback from the
representatives of the public and civil society sector taking part in the R2G4P
Platform.

27 For the sake of clarity and coherence we will use for these nine countries the abbreviation
SEE-9 throughout the report.
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PUBLIC PROCUREMENT
IRREGULARITIES — HIDDEN RISKS FOR
THE POST-COVID ECONOMIC RECOVERY

Irregularities in the
procurement market

Public procurement constitutes a substantial portion of GDP in both high- and
low-income economies. Across the globe it represents 15% to 30% of the GDP
of many countries. This huge volume of public spending could play a crucial
role in economic and social progress if allocated efficiently. However, it is also
one of the government activities most vulnerable to corruption.?82°
According to the United Nations Office on Drugs and Crime, 10% to 25% of a
public contract’s overall value may be lost due to shady practices.®°

While corruption in public procurement can take many forms, there is a clearly
definable set of corrupt techniques that are actively used in SEE-9 to siphon
out public money for private gain. This chapter introduces evidence on the
most common irregularities in the procurement markets of the region.
These irregularities are not mutually exclusive, and one may even stem from
another, but they largely explain different practices and require the corruption
of different parts of the public procurement process.

It is important to note that there are also positive public procurement
trends in the region. As highlighted by SIGMA (Support for Improvement
in Governance and Management) several Western Balkans countries have
recently adopted new public procurement laws implementing provisions of
2014 EU public procurement directives (namely Albania, Montenegro, North
Macedonia, and Serbia). Furthermore, the transparency and functionality
of some electronic procurement systems have improved and the
independence of procurement review bodies responsible for appraisal of
appeals submitted by aggrieved economic operators have also increased.
However, the case studies and other qualitative evidence assembled for this
report suggest that the region is grappling not simply with a high amount of
corruption transactions but with systemic corruption, which often amounts
to state capture. State capture networks can blunt any too specific,
too technical or poorly designed policy solutions attempting to increase
procurement system integrity. State capture issues require a broader set of
responses on political and technical level, and if left unresolved — these more
system-wide problems can undermine the above achievements.

26 OECD, Preventing Corruption in Public Procurement, 2016.

2% World Bank, Fraud and corruption awareness handbook: how it works and what to look for —
a handbook for staff, Washington, D.C.: World Bank Group, 2013.

30 UNODC, Guidebook on anti-corruption in public procurement and the management of public
finances — Good practices in ensuring compliance with article 9 of the United Nations Con-
vention against Corruption, 2013.

31 OECD/SIGMA, The Principles of Public Administration — Western Balkans, Support for Im-
provement in Governance and Management, Regional Overview, 2022, pp. 60-67.


http://www.oecd.org/gov/ethics/Corruption-in-Public-Procurement-Brochure.pdf
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/100851468321288111/fraud-and-corruption-awareness-handbook-how-it-works-and-what-to-look-for-a-handbook-for-staff
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/100851468321288111/fraud-and-corruption-awareness-handbook-how-it-works-and-what-to-look-for-a-handbook-for-staff
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://sigmaweb.org/publications/Regional-Overview-Western-Balkans-Monitoring-February-2022.pdf
https://sigmaweb.org/publications/Regional-Overview-Western-Balkans-Monitoring-February-2022.pdf
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Favoritism & Clientelism

One of the most common forms of procurement irregularities in the region
is favoritism, the preferential treatment of a group of companies due to the
good political connections of their owners. As this is the broadest category,
many of the subsequent irregularities are more specific forms of favoritism.
In Croatia, a significant part (around a half) of the total contract value is
won by bidders which are not private entities, but companies partially or
fully owned by the state.®? Furthermore, many private companies whose
owners are closely linked with high-ranking politicians are winning public
procurements that are almost exclusively tailored for their profiles (see
Box 1). In Hungary during the last 11 years, with the help of a two-third majority
in the parliament, the ruling Fidesz party has created a new economic elite
that is fully loyal to the incumbent government. In return, their corporations
receive large subsidies in sectors such as tourism® and they are also very
successful in the broader procurement market. An example that has become
popular is Lérinc Mészaros, who is close to the prime minister, and whose
companies and consortium partners won 5.4% of the total contract value of
public procurements in 2017 and 3.7% in 2018.34 Clientelism is also a large
issue in Montenegro where, in recent years, specific companies owned by
well-connected families received almost a third of the procurements in their
corresponding markets.3® These businesspersons have family ties with actors
involved in major public corruption scandals®®, but no abuse has been proven
in court in securing public procurement deals.

The other sign of favoritism in the region is the de facto legal immunity
enjoyed by large procurement providers and recipients. Prosecutions, court
cases and verdicts are very rare despite many public corruption allegations and
scandals. In Montenegro, there have been no known cases of someone being
arrested or convicted for rigging a tender. Yet, there are cases each year where
the Administrative Court annuls public procurement proceedings, indicating
the existence of irregularities.®” In Bosnia and Herzegovina, the problem of
impunity of those responsible for manipulations in the public procurement
process has been widely discussed in the media. However according to legal
experts, the share of obsolete cases which are dismissed due to inaction
is very high, indicating a serious problem with impunity in the country.®® In

32 OECD, OECD Review of the Corporate Governance of State-Owned Enterprises in Croatia,
2021.

3 Andras, B., “Sokkold: a kormany az igénylék fél szazalékanak adta a turisztikai tAmogatasok
ketharmadat” [Shocking: the government has provided two-thirds of tourism subsidies to half
of those claiming them], valaszonline.hu, 26 February 2021.

34 Ligeti, M. et al. Korrupci6, gazdasagi teljesitmény és jogallamisag Magyarorszagon: A Kor-
rupcié Erzékelési Index eredményei 2019-ben [Corruption, Economic Performance and the
Rule of Law in Hungary: Corruption Perceptions Index Results in 2019], TI Hungary, 2019.

3% Information is based on an interview with a public official who has requested anonymity.

36 Monitor, “DESET NAJBOGATIJIH CRNOGORSKIH PORODICA: Milioneri preko drzavne gr-
bace” [Ten Richest Montenegrin Families: Millionaires over the state hump], 2 January 2020.

37 For example, there were 19 such judgments in 2019.

38 Vujatovi¢, D., “Skoro 600 zastara i 28.000 obustava istraga: Objektivni razlozi ili nekaznjivost
onih koji ne rade svoj posao” [Nearly 600 statutes of limitations and 28,000 suspensions of
investigations: Objective reasons or impunity for those who do not do their job], Detektor.ba,
15 October 2021.


https://www.oecd.org/corporate/Conclusions-and-recommendations-SOE-Review-of-Croatia.pdf
https://www.valaszonline.hu/2021/02/26/turisztika-tamogatasok-ugynokseg-mtu-guller-zoltan/
https://www.valaszonline.hu/2021/02/26/turisztika-tamogatasok-ugynokseg-mtu-guller-zoltan/
https://transparency.hu/wp-content/uploads/2020/01/Korrupci%C3%B3-gazdas%C3%A1gi-teljes%C3%ADtm%C3%A9ny-%C3%A9s-jog%C3%A1llamis%C3%A1g-Magyarorsz%C3%A1gon-CPI-2019.pdf
https://transparency.hu/wp-content/uploads/2020/01/Korrupci%C3%B3-gazdas%C3%A1gi-teljes%C3%ADtm%C3%A9ny-%C3%A9s-jog%C3%A1llamis%C3%A1g-Magyarorsz%C3%A1gon-CPI-2019.pdf
file:///C:\Users\Galina\AppData\Roaming\Microsoft\Word\DESET%20NAJBOGATIJIH%20CRNOGORSKIH%20PORODICA:%20Milioneri%20preko%20državne%20grbače,
file:///C:\Users\Galina\AppData\Roaming\Microsoft\Word\DESET%20NAJBOGATIJIH%20CRNOGORSKIH%20PORODICA:%20Milioneri%20preko%20državne%20grbače,
https://detektor.ba/2021/10/15/skoro-600-zastara-i-28-000-obustava-istraga-objektivni-razlozi-ili-nekaznjivost-onih-koji-ne-rade-svoj-posao/
https://detektor.ba/2021/10/15/skoro-600-zastara-i-28-000-obustava-istraga-objektivni-razlozi-ili-nekaznjivost-onih-koji-ne-rade-svoj-posao/
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Hungary, the Prosecutor’s office has suspended several investigations where
politicians or politically connected individuals were involved.*® In Romania,
even though fraudulent companies are being brought to justice, they continue
to be awarded public procurement contracts.*®

Box 1. Croatia: Corruption in the allocation of Advent houses
(2016-2021)

The Mayor of the City of Zagreb is authorized to tender the allocation of
public areas in the city for commercial use by business entities. A criminal
investigation of the Office for Suppression of Corruption and Organised Crime
(USKOK) established that, in the period from 2016 to 2020, the now deceased
previous Mayor of Zagreb had allegedly colluded with friends to provide their
companies with licenses to do business at the city’s most attractive locations
at various events. Allegedly, in exchange the said businesses provided the
mayor with part of the generated profits. The mayor ordered a member of
the Commission for Leasing Public Spaces to take actions to prevent other
interested applicants from participating in the public tenders.

The newly elected mayor of the City of Zagreb is now looking to recuperate
the public revenue lost due to the scheme under investigation. The city
administration is said to adhere to those indictments of the Office for
Suppression of Corruption and Organised Crime (USKOK) that the court has
confirmed so far and suspend the respective companies from further bidding.
This includes the owners of companies that benefited from said criminal
activities, as well as some experts and lawyers who have enabled them.
The city administration demands the return of more than HRK 227 million
(EUR 30 million). The aforementioned case and some other cases related to
misuse of public tenders by the former mayor are still in court.*

Overpricing of contracts

Overpricing of contracts is another prevailing form of procurement fraud. While
it is often connected to favoritism, it is a more specific corruption technique
that involves a broader spectrum of contracting authorities and suppliers.
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DNA claims to be controlled by Liviu Dragnea, a new contract worth almost 2.7 million euros
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In Romania, many of the investigations concerning public procurement
irregularities show that public authorities sign and pay for overpriced products
and services. Low quality goods and services are being supplied at very
high prices and some goods and services exist only on paper. Furthermore,
these cases can often be connected to fraud or money laundering.*? In
Hungary, some findings show that 90% of public procurement projects are
overpriced by 25% on average.*® In North Macedonia, investigative reports
found large differences between market and contract prices of some products
with identical specifications suggesting that public money is lost due to the
overreliance on specific suppliers.** The necessity of improvement of the risk
management systems used in all governmental agencies of North Macedonia
has also been noted by the UNODC.*® These problems have been amplified
by the ongoing COVID-19 pandemic.

Box 2. North Macedonia: Purchase of overpriced protective gear
for police and communal workers (2020)

The State Audit Office and the Center for Civil Communications, a non-
governmental organisation, each in their separate monitoring of urgent
procurement of personal protective equipment for the police and communal
workers, confirmed significant price differences for the same items between
different contracts and with the prevailing market prices. Such differences were
not characteristic solely for the Ministry of Interior and the communal public
enterprises, which were provided only as examples of the wider problem of
overpricing of public contracts throughout the public administration. According
to the findings, often contracting authorities invited one bidder and did little to
research the market prices (despite the volatile markets and the possibility for
substantial price arbitrage). This drove very different outcomes, in terms of
price, for similar or the same products procured from different administrations
at different points in time. Differences in prices were also thought to be the
result of vague technical specifications in the affected tenders, which permitted
products with different specifications to compete in a single tender (e.g., one
use suits vs multiple use protective suits).*¢

42 Constantin, A., “Prahova: Pedepse de pana la 7 ani si 4 luni de inchisoare in dosarul
Romprest; inculpatii vor plati ANAF 19 milioane lei” [Prahova: Sentences of up to 7 years and
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cala de 14 milioane de euro. Procurorii au pus sechestru pe conturile lui Florian Walter” [The
owner of Romprest, targeted in a tax evasion case of 14 million euros. Prosecutors seized
Florian Walter’s accounts], 6 May 2015; Fernoaga, C., “SURSE: DNA a demarat procedura
de solutionare a plangerii formulate de Clotilde Armand, impotriva directorului Romprest,
Bogdan Adimi” [SOURCES: DNA has started the procedure for resolving the complaint filed
by Clotilde Armand against the director of Romprest, Bogdan Adimi], G4media, 26 July 2021.
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Rule of Law in Hungary: Corruption Perceptions Index Results in 2019], TI Hungary, 2019.
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be done in the future?, 2020.

4 UNODC, Country Review Report of North Macedonia — Review by Montenegro and the
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March-August 2020.
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Tailored tender specifications

Another frequent corruption technique is creating overly specific tender
requirements that only fit the qualification and expertise of a certain firm. This
technique eliminates competition leaving the favored supplier as the sole
bidder. The Bulgarian procurement system has a high share of contracts with
the enlistment of unnecessary, overly technical (or subjective) requirements
which can often be met only by a single (politically) preferred bidder.4” The
preference of a particular bidder through the narrowing down of procurements’
requirements is also a known issue in Croatia. This is particularly the case
when private companies are owned by family members of government officials
as well as those with owners who are close to the circles of high-ranking
politicians. In Albania, there are several reasons for the lack of sufficient
procurement competition, one of which is caused by the overspecification of
the tender participation criteria. For example, Open Data Albania underlined
that out of the 100 tenders with the highest value in 2021, 35 were marked
by a red flag for lack of competition.#® Similarly, one of the main reasons for
reported limited competition in Serbia is due to too restrictive specifications.*®

Box 3. Serbia: Procurement for New Year decoration
by Keep Light d.o.o. (2016-2020)

The investigative portal PiStaljka, which follows public procurement procedures
in Serbia and exposes suspicious activities, has recognized the 2016 tender for
the New Year’s decoration in Belgrade as shady.*® An inspection of the tender
documentation, revealed that the included pictures of ornaments, lightning,
and other decoration elements were copied from the catalogue of the only
company that has this kind of decoration — Keep Light d.0.0.5! In particular,
photos were copied from the Fotodiastasi company from Greece. The official
importer of the goods and services of the Green company for Serbia is Keep
Light d.o.o. The tender also demanded samples of all pieces of decoration to
be submitted together with the offer.5? Presumably, that stipulation excluded all
companies except the Keep Light d.o.o. from competing. Eventually, only two
companies applied in the tender announced by the JKP “Javno osvetljenje*
(Public Communal Company “Public Lightning”).

47 Stoyanov, Gerganov, and Yalamov, State Capture Assessment Diagnostics, Sofia: CSD, 2019.

48 Open Data Albania, Out of the 100 tenders with the highest value in 2021, 35 are marked by
RedFlag for lack of competition, 19 January 2022.

4 Public Procurement Office, Public Procurement Directorate, Public Procurement Report in
the Republic of Serbia for the Period 1.1.2020 — 31.12.2020, 2021.

50 Pistaljka.rs, “TeHgep 3a 6eorpagcky HoBoroauwky pacBeTy HameluTeH” [Christmas Lights
Procurement Rigged], 17 December 2016.

5 The original tender documentation as well as the original catalogue from the Fotodiastasi
website are available online.

52 JKP Javno osvetljenje Beograd, Konkursna dokumentacija za nabavku dobara oprema za
svecano osvetljenje [Tender documentation for the procurement of good equipment for fes-
tive lighting], OPD-13/16, 2016, p. 18.


https://csd.bg/publications/publication/state-capture-assessment-diagnostics/
https://ndiqparate.al/?p=14921&lang=en
https://ndiqparate.al/?p=14921&lang=en

28

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

The Public Procurement Directorate (today’s Public Procurement Office)
initiated proceedings to determine the regularity of this tender.5® After two
months of proceedings, the Directorate determined that the aforementioned
tender did not violate the law.5* According to the Directorate’s explanation,
aesthetic criteria required that JKP “Javno osvetljenje” uses catalogue pictures
in the tender documentation.

In the following year, 2017, another public tender that Keep Light d.0.0. won
regarding the New Year’s tree, drew the attention of investigative journalists.
As the only bidder, the company offered a price that was only 0,3% lower
than the estimated value in the public procurement tender.®® Additionally,
the tree was assembled and set up three days before the announcing of the
tender winner and the signing of the contract with Keep Light d.o.o. After
the “Ne da(viimo Beograd” movement filed criminal charges against Keep
Light’s director and accountable officials for rigging the public procurement
tender, the Belgrade mayor SiniSa Mali announced that the contract would be
terminated.%® However, it cannot be verified whether the contract has actually
been terminated, as no information on the contract termination has ever
appeared on the Public Procurement Portal, while the Prosecutor’s Office has
rejected all criminal charges.

Conflict of interest in the tendering process

The conflict of interest in public procurement indicates that the financial
and political interests of actors involved in the tendering process overlap.
Overlapping interests can materialize between the contracting authority and
the supplier if there is a particularistic relationship between the leadership
of the two organizations. In other cases, the conflict of interest occurs
between the monitoring agency and the supplier or between the monitoring
authority and the contractor. Such is the case in Hungary, for example, where
the governmental organization deciding on the beneficiaries of EU funded
projects and the organization that is tasked to monitor these projects are
subordinates of the same authority.%”

In Serbia, conflict of interest has often allegedly taken another form. While
procurers are obliged by law®® to prevent conflict of interest within their orga-
nizations, the law does not regulate the potential conflict of interest in other
situations where those who are able to affect the purchase agreement by vir-
tue of their public prominence could have economic, financial, or other private
interests. The cases of “high-level” conflict of interest, where prominent polit-

5 Dijuric, S., “YnpaBa 3a jaBHe HabaBke ncnuTyje TeHaep 3a HoBoroauwy pacseTty” [The
Public Procurement Administration is examining the tender for New Year’s lighting], pistaljka.
rs, 30 December 2016.

54 Djuric, S., “YnpaBa 3a jaBHe HabaBke onpaBaBa HamelwwTeHn TeHaep” [The Public Procure-
ment Directorate justifies the rigged tender] pistaljka.rs, 19 March 2017.

% Transparency Serbia, “Transparentnost Srbija pregled aktivnosti za period” [Transparency
Serbia overview of activities for the period], Bilten broj 52/2017, 29 December 2017.

% RTS, “Raskinut ugovor sa dobavljacem jelke u Beogradu” [Contract with Christmas tree
supplier in Belgrade terminated], rts.rs, 21 December 2017.

% Ligeti, M. et al., Korrupcio, gazdasagi teljesitmény és jogallamisag Magyarorszagon: A Kor-
rupcioé Erzékelési Index eredményei 2019-ben [Corruption, Economic Performance and the
Rule of Law in Hungary: Corruption Perceptions Index Results in 2019], TI Hungary, 2019.

58 Law on Public Procurement, Official Gazette RS, No. 124/12, 14/15 and 68/15.
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ical figures and their family members got involved, were not rare in the past
years but they became more frequent after the COVID-19 pandemic started.%®

The Romanian PREVENT system presents a good example for an
established mechanism, detecting conflicts of interest particularly in public
procurement.®®

High share of non-open procedures

There are a few credible reasons for using closed or restricted procurement
procedures®?, for example if revealing the content of the tender would pose
a risk to the national security or if the value of the tender is small enough
not to pose significant corruption risks. Nonetheless, contracting authorities
often overuse restricted procedures in cases where they would not be
necessary. These practices can cause corruption risk and can considerably
decrease the transparency of the procurement system.

In Albania, until 2017, a high share of procurements was done by direct
negotiation without announcement, as also noted by the World Bank.5? The
law stipulates that this process takes place in emergency situations and
that they are justified by the institution that is carrying it out. Since 2018,
the number of direct negotiation procedures has decreased significantly.5?
In North Macedonia, urgent procedures can be used to purchase goods and
services that have low value and are required with little prior notice. However,
the North Macedonian State Audit Office review of public procurement
practices during the pandemics, as well as external monitoring by civil society
organizations, identified that urgent procedures were very often inadequately
implemented, allowing for procurements which are not necessarily urgent to
be processed as such.%*

5% CPES, ALARM IZVESTAJ o stanju u oblasti javnih nabavki u Srbiji 2020. godine [ALARM
REPORT on the situation in public procurement in Serbia in 2020], November 2020.

80 Consulta aici Legea nr. 184/2016 din 17 octombrie 2016 privind instituirea unui mecanism de
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lica [Law 184/2016 of 17 October 2016 on the establishment of a mechanism for preventing
conflicts of interest in public procurement contracts awarding].
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example, in Albania, the minimum time limit for submission of bids for a restricted procedure
is 20 days, while in an open tender, it is @ minimum of 52 days (Article 43 of the Law on Public
Procurement.
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view, The World Bank, 2017.
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out prior publication of the contract notice and 2021 marks the lowest number since 2010
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ment directives. See also: Albanian Public Procurement Agency’s Annual Reports (2009-
2021) and SIGMA Monitoring Report, The Principles of Public Administration: Albania, 2021.

64 State Audit Report on Public Procurement Related to COVID-19 March-August 2020; Center
for Civil Communications — Special Monitoring Reports on Public Procurement related to
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In Croatia, the present practice of direct contracting leaves plenty of room
for improvement. The Public Procurement Act® enables the implementation
of simple procurements (without announcing a public tender) for goods and
services and implementation of project tenders with an estimated value of
less than HRK 200,000 (EUR 26,000), or for the procurement of works with
an estimated value of less than HRK 500,000 (EUR 65,000). In such cases,
the Public Procurement Law does not apply, and the procurement is carried
out in accordance with the adopted internal acts which describe the rules,
conditions, and procedures of simple procurement. However, contracting
organizations often do not adequately regulate low value procurements,
particularly the tasks and responsibilities of participants in these procedures.
The lack of regulation ultimately leads to a lot of low transparency direct
contracts.®® In Serbia, changes in procurement law due to the COVID-19
situation have also increased fears regarding the misuse of urgent and closed
procedures®’.

In Bulgaria, a specific abuse of non-open tendering has become popular in
recent year, in-house contracting. This procedure is designed for situations
where a contracting authority performs certain activities internally, without
using external resources or services. In such instances, the state authority
provides the supplies, services, or works that it requires.®® However, in the
case of Bulgaria this practice seems to have been overused and abused,
reaching BGN 8.6 billion (EUR 4.4 billion) or over 42% of all government
contracts in 2020, according to the Bulgarian Minister of Finance.®® The
principles of in-house procurements stipulate that the supplier of the contract
must conduct the procurement without involving any third parties. However,
in many cases in Bulgaria, the suppliers compensated for their insufficient
resources by directly contracting multiple private companies for the execution
of the procurement without any notice to the state institution initiating the initial
in-house procurement. Thus, they have provided to a network of companies
direct access to public procurements without participation in open competition
related specifically to the in-house public procurement.

8 Zakon o javnoj nabavi [Public Procurement Act], Croatian Parliament, 13 December 2016.
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the performed financial audit of student centers], State Audit Office of the Republic of Croa-
tia, 2019.
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pbvukn“ [The cabinet stops spending billions without public procurement], Mediapool.bg, 30
June 2021.
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Box 4. Bulgaria: Repair and restoration works on
water dam walls and related facilities (2021-)

On 13 July 2018 the State Consolidation Company EAD conducted an in-
house contract with its subsidiary company Montagi EAD for the inspection,
repair and restoration of 196 water dams at the price of EUR 250 million with
an additional EUR 75 million loaned by the Bulgarian Development Bank.
Although Montagi EAD was assigned to solely conduct the tasked repairs
and restorations on the water dams, the company, contrary to in-house
procurement rules, subcontracted private companies without procurement
procedure related to the specific in-house contract to complete the works.
Furthermore, none of the subcontracted private companies had certifications
for assuring the quality of the repairs. As a result, by 2021 only 10 water
dam repairs have been completed. In addition, an on-site investigation by the
Directorate for National Construction Supervision found illegal construction
on all 10 repaired water dams. None of the sites has been approved for
construction, and none had any construction documents nor guarantees
for the quality of the materials. This investigation has also found that the
subcontracted companies have been paid twice as high prices for the
concrete used in the repairs and five times higher for the transportation of
the materials. A particular issue of corruption risk related to this case is the
fact that the in-house procurement has been assigned for repairs of 51 well-
functioning dams, that had already been repaired before the procedure. Yet,
the irregularly contracted private companies have received a 50% advance
payment also on these 51 well-functioning dams-"°

Contract modification in the implementation phase

Several CSOs from the region have reported the malicious practice of
unjustified ex-post contract modifications. In many of these procedures
the supplier wins the contract with a competitive price which is then
modified making the procedure significantly more expensive than the initial
tender. These modifications are also hard to track due to the limited or
no information about them on most of the official procurement websites.”" In
Montenegro, it is a common practice that after the award decision has been
made the contractis supplemented by additional annexes incorporating extra
costs and respectively payments for the contractor. The most recent example
is the case of the reconstruction of the Pljevlja Thermal Power Plant, where
an annex was added to the contract immediately after the award decision
was made at the end of 2021. The annex stipulated a EUR 15 million cost

0 Capital.bg, ,HoBata yepHa gynka: 630 MnH. nB. ca U3neTn B A30BUpK 6e3 cbeTesaHne 1 6e3
Hyxga” [The New Black Hole: BGN 630 million were poured into dams without competition
and without need], 12 June 2021; Prosecutor’s Office of the Republic of Bulgaria, ,BKI1 ce
camoce3vpa 3a PEMOHT Ha S30BMPU CbC CpeacTBa Ha [bpxaBHaTa KOHCONMMAALMOHHA
komnanusa” [The Supreme Administrative Court filed a complaint for the repair of dams with
funds from the State Consolidation Company], 14 June 2021; Montagi EAD, ,PemoHTHO-
Bb3CTAaHOBUTENHWU paboTu Mo S30BUPHUTE CTEHN U CbOPBXEHMATa KbM TAX” [Repair and resto-
ration works on the dam walls and related facilities], 2018; Capital.bg, ,Ha “Xemyc” n azosupute
MMa HEe3aKoOHHO CTPOMUTENCTBO M HAMAa rapaHuus 3a kadectBoTo" [There is illegal construc-
tion on Hemus and the dams, and there is no guarantee of quality], 09 September 2021.

" Mendes, M. and Fazekas, M., DIGIWHIST Recommendations for the Implementation of
Open Public Procurement Data — An Implementer’s Guide, 2015.
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increase.” In Serbia, the new procurement law simplifies the modification of
the contracts during their implementation phase. It is not only true regarding
prices, but the change of entities involved, as well.”® Additionally, ex-post
monitoring and evaluation of the quality of contract implementation and
subsequent changes occurs very rarely.

The COVID-19 pandemic has affected — and still affects — the societies across
the globe. According to estimates, as of the beginning of 2022 more than
270 million people have been diagnosed and more than 5.3 million have lost
their lives due to the virus.™ The global economy has also been heavily hit.
Major economies lost around 3.4% of their total GDPs in 2020.” Due to the
quick spread of the virus many countries have announced a state of emergency
that affected the everyday functioning of societies and the economy, including
the management and implementation of public procurement. This chapter
introduces the main public procurement policy changes during the pandemic
in SEE-9. Additionally, it highlights corruption risks and regional procurement
market trends caused by these policy changes.

Timeline and description of policy changes

The changes in public procurement have been implemented at the beginning of
the emergency periods in each country. The emergency periods began around
mid-March 2020 and the strictest restrictions remained in place until mid-May
or mid-June the same year, with the notable exception of Montenegro where
a state of emergency was never formally declared. While the most prominent
regulatory changes had been lifted with the end of the emergency periods
in 2021, weaker forms of state of emergency were still in place in Hungary,
Croatia, Serbia, North Macedonia, Albania and in Bosnia and Herzegovina as
of December 2021. Similarly, the state of emergency was replaced by a “State
of Alert” in Romania and by an “Emergency Epidemic Situation” in Bulgaria.
Although most of the temporary changes made in procurement legislations
have been lifted by the summer of 2020, the integrity of the procurement
systems has been negatively affected in the longer term as indicated by
data-driven trends outlined in this report.

On 1 April 2020, the European Commission published a guideline on the use of
the public procurement framework in the emergency related to the COVID-19
crisis.”® These guidelines offer the possibility for the public procurement

2 Nikolic, P., “REKONSTRUKCIJA TE PLJEVLJA | PRIJE POCETKA OSPORENA SA VISE
ADRESA: Milionibimoglioti¢iudim”[Reconstruction of Pljevljais Challenged from Several Ad-
dresses before the Beginning: Millions could go up in smoke], Monitor online, 1 October 2021.

7 Law on Public Procurement, Official Gazette RS, No. 124/12, 14/15 and 68/15.

" Ritchie, H. et al., Coronavirus Pandemic (COVID-19), Our World In Data, 2021.

s Szmigiera, M., “Impact of the coronavirus pandemic on the global economy — Statistics &
Facts”, Statista, 26 April 2022.

6 EUR-Lex, Guidance from the European Commission on using the public procurement frame-
work in the emergency situation related to the COVID-19 crisis, 2020/C 108 1/01, Official
Journal of the European Union, 2020.


https://www.monitor.co.me/rekonstrukcija-te-pljevlja-i-prije-pocetka-osporena-sa-vise-adresa-milioni-bi-mogli-otici-u-dim/
https://www.monitor.co.me/rekonstrukcija-te-pljevlja-i-prije-pocetka-osporena-sa-vise-adresa-milioni-bi-mogli-otici-u-dim/
https://ourworldindata.org/coronavirus
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020XC0401(05)
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:52020XC0401(05)
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frameworks of the Member States to be more flexible and adaptable to the
pandemic situation. EU Directive 2014/24/EU"" provides clear deadlines
which are adaptable to emergency situations similar to that of the COVID-19
pandemic™ (according to Art.27 and Art. 28 of Directive 2014/24/EU, a state
of emergency may reduce the time limit for the receipt of tenders from 35
days to 15 days in open procedures, and from 30 to 10 days in restricted
procedures). Thus, the Public Procurement Law and EU Directive 2014/24/
EU provided a suitable legal basis (both for EU and Non-EU member states)
for speeding up public procurements in cases of emergency.

Nonetheless, some of the countries considered in this report have adopted
additional measures, over and above the ones provided by the EU, to regulate
their corresponding procurement markets. Conversely, some countries have
used clauses in their existing public procurement legislation to deal with the
changes brought by the pandemic.

Countries with changes to public procurement legislation

In Romania several exceptions to the Public Procurement Law 98/2016 were
made through emergency ordinances and Presidential Decrees 195/20207°
and 240/2020%° to speed up the emergency procurement of medical
and other relevant supplies. For these types of procedures there were no
publication requirements, no time limits, no minimum number of candidates
to be consulted, or other procedural requirements. In Croatia, goods that
the government determines as necessary to fight the pandemic can still be
purchased by direct agreement without public procurement. Additionally,
between March and May 2020, due to social distancing, contracting authority
representatives and bidders could only discuss procurement related matters
through phone and without the presence of any advisors. Similarly, in Hungary
for procedures related to the COVID-19 pandemic, the contracting authority
could use direct negotiation without publication (with the invitation of three
potential suppliers). Additionally, in cases of utmost urgency goods could
be purchased as outright awards. The ban on the acquisition of assets for
the budgetary bodies under the control or supervision of the Government
was also temporarily suspended.®' In Albania, through two Decisions of the

7 EUR-Lex, Directive 2014/24/EU of the European Parliament and of the Council of 26 Febru-
ary 2014 on public procurement and repealing, Directive 2004/18/EC, Official Journal of the
European Union, 2014.

78 See Art. 27 and Art. 28 para. 6 of Directive 2014/24/EU.

® The President of Romania, DECRET nr. 195 din 16 martie 2020 privind instituirea starii de
urgenta pe teritoriul Romaniei [DECREE no. 195 of March 16, 2020 regarding the establish-
ment of the state of emergency on the Romanian territory], MONITORUL OFICIAL nr. 212
din 16 martie 2020.

8 The President of Romania, DECRET nr. 240 din 14 aprilie 2020 privind prelungirea starii de
urgenta pe teritoriul Romaniei [DECREE no. 240 of April 14, 2020 on the extension of the
state of emergency on the Romanian territory], MONITORUL OFICIAL nr. 311 din 14 aprilie
2020.

8 Public Procurement Authority, A Kozbeszerzési Hatésag véleménye a koronavirus ter-
jedésére tekintettel elrendelt veszélyhelyzettel kapcsolatban felmeruld egyes kézbeszerzési
kérdésekkel 6sszefuggésben [Opinion of the Public Procurement Authority on certain public
procurement issues related to the emergency situation in view of the spread of the coronavi-
rus], 2020.
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http://legislatie.just.ro/Public/DetaliiDocumentAfis/223831
http://legislatie.just.ro/Public/DetaliiDocumentAfis/223831
http://legislatie.just.ro/Public/DetaliiDocument/224849
http://legislatie.just.ro/Public/DetaliiDocument/224849
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Council of Ministers (DCM), procedures and contracting related to Covid-19
were considered “Classified Contracts”?, indicating that public information
regarding these contracts would be restricted.®® The above-mentioned
Decisions of the Council of Ministers led to situations, where contractors were
selected without any published calls for expression of interest.

With the start of the COVID-19 pandemic the Bulgarian parliament declared
a situation of emergency on 13 March 2020. Then on 14 May 2020 the
parliament enacted emergency legislation impacting the application of the
Public Procurement Law. The new legislation established that the Public
Procurement Law is not to be applied in the case of the purchase of hygienic
materials, disinfectants, medical devices and personal protective equipment,
necessary for securing the anti-epidemic measures; and the purchase of
medical devices, the provision of services for sampling and reporting of
the results, purchase of medical and laboratory equipment, necessary for
diagnosis and treatment of infected patients, their consumables, as well as
activities related to their implementation and warranty maintenance.8

Countries without changes to procurement legislation

Other countries in the region have not changed their procurement regulations
but have promoted the use of existing rules on urgent contracting. On 17 March
2020 the Public Procurement Agency of Bosnia and Herzegovina issued an of-
ficial notice stating that in situations of extreme emergency, when it is not pos-
sible to apply regular public procurement procedures but still there is enough
time, it is possible to apply a negotiated procedure without prior publication. It
is further stipulated that contracting authorities are, exceptionally, allowed to
grant contracts based on negotiated procedure without prior publication, when
due to reasons of extreme emergency, caused by unpredictable events for cer-
tain contracting authority, minimal deadlines prescribed for regular procedures
cannot be respected.®® Similarly, the Montenegrin government has encouraged
the use of preexisting rules regarding “urgent” procedures in case of emer-
gency contracting. Such rules allow contracting authorities to procure urgently
with almost no restrictions in terms of providing transparency and competition.
On 24 March 2020, the Public Procurement Administration of the Republic of
Serbia published a notice on its official website stating that even during the
state of emergency, contracting authorities are obliged to act in accordance
with the provisions of the Public Procurement Law.® It has also encouraged
the temporary suspension of procurements in the event of objective inability of
continuing an already initiated public tendering due to pandemic circumstanc-

82 Decision of the Council of Ministers no. 203, dated 26.2.2020, the amendment of law no.
9643, dated 20.11.2006, “On public procurement”, and law no. 8457, dated 11.2.1999, “On
information classified as state secret”. Through this decision, the procedures used for con-
cluding contracts that are dictated by the essential interests of the state have been changed.

8 ODA, “Purchases for Covid-19 Situation, the Albanian Government applies Secrete Con-
tracts, bypassing Participation and Transparency”, Open Data Albania, 27 January 2021.

84 State Gazette, Issue 44/13.05.2020.

8 Deloitte, “COVID-19 — Overview of measures for the stabilization of economy in Bosnia-Her-
zegovina”, Deloitte Bosnia and Herzegovina, 11 May 2020.

8 Official Gazette RS, No. 124/12, 14/15 and 68/15.
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es. Nonetheless, similarly to the other countries in the region, Serbian authori-
ties used urgent procedures frequently (that require significantly less prepara-
tion and transparency) for the purchase of medical equipment and materials.

Procurement risks arising from the pandemic

Most of the measures that were taken in the realm of public procurement to
fight the pandemic were truly necessary. It is unquestionable that hospitals,
schools, retirement homes and other governmental organizations promptly
needed medical equipment to slow the spread of the virus and to prevent the
death of many at risk. Yet, some new rules and guidelines introduced with the
inception of the pandemic were poorly designed and implemented, creating a
procurement environment ripe for abuse and corruption. The following
irregularities could have been prevented by better planning and a more
efficient resource allocation or by following the above-mentioned guidelines
proposed by the European Commission.

Overuse of urgent procedures

The main tool for the emergency purchase of medical equipment was the use
of “urgent” or “extremely urgent” procurements. While the exact definition of
this procedure type may vary by country, it has similar features across SEE-9
allowing the quick purchase of essential goods and services. It requires a sig-
nificantly shorter advertisement and decision periods and simpler technical and
administrative requirements. Most importantly, urgent tendering allows the use
of outright (direct) awards and non-published negotiated procedures.
Any form of competition restriction increases corruption risk, hence it should
only to be used under very specific circumstances or in a limited timeframe.

In Romania, the new regulations have led to a considerable rise in the use
of negotiated procedures without publication. According to the National
Public Procurement Agency (ANAP), this type of procedures made up 40%
of the total procurement procedures used in 2020 (EUR 35 billion in value,
a 30% increase from 2019). Out of these 58% were justified by “extreme
emergency”.®” The National Council for the Settlement of Appeals (CNSC)
estimates that the cost of procurement irregularities amounted to EUR
4.9 billion in 2020.88 In Montenegro, the Public Procurement Law enabled
the frequent use of direct contracting due to the public health emergency.
In 2020, the urgent procurement spending tripled compared to 2018 and
2019 and reached close to EUR 55 million, 10% of the overall annual public
procurement budget.®® Similarly, in Bosnia and Herzegovina contracting

8 Romanian National Public Procurement Authority, Indicatorii de monitorizare a eficientei
procedurilor de achizitie publica finalizate prin contract, in anul 2020 [Efficiency of Public
Procurement procedures finalized in a contract in 2020 — Monitoring Indicators], 2020, p. 17.

8 Economica.net, “CNSC: Valoarea neregulilor constatate in cadrul procedurilor de achizitie
publica a depasit 4,9 miliarde de euro in 2020” [CNSC: The value of irregularities found in
public procurement procedures exceeded EUR 4.9 billion in 2020], 27 May 2021.

& Semig, A., “[EWB Interview] Burnié: CSOs in Montenegro have never been fully recognised
as partner in democratisation process”, europeanwesternbalkans.com, 11 October 2021.
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authorities increased the use of restricted procedures. During the State of
Emergency more than 416 public procurements were conducted through a
negotiated procedure without a notice. Media reports in the country provided
information on a large number of abuses of this type of public procurement.
Many lawsuits were initiated in 2020 and 2021, suspecting the legitimacy of
conducting such public procurements (see Box 5). In Hungary, while there
is no exact information on the share of implemented urgent procedures
during the pandemic, the Corruption Research Center, Budapest showed
that the share of non-competitive procedures has slightly increased during
the emergency period. More importantly, in the first four months of 2020, the
share of non-competitive contracts from among all contracts won by “crony
companies”® rose from the already high level of 51% to 68%.°"

Box 5. Bosnia and Herzegovina: Respirator Affair (2020-)

During March and April 2020, the Government of the Federation BiH —
in accordance with the request from the Federal Administration of Civil
Protection — decided on the urgent procurement of ventilators for patients
with severe symptoms of COVID-19 infection. In a record time of only 30
days, the government selected a supplier (who is not registered for import,
transport, and procurement of medical devices), accredited the supplier for
such procurement, registered the subject of procurement with the Agency for
Medicines and Medical Devices of Bosnia and Herzegovina (because this type
of ventilator was not registered), and imported it from China. Based on experts’
assessment, the purchased ventilators were exceedingly more expensive than
their estimated market price. After the medical accreditation of the devices,
it was uncovered that the ventilators were not suitable for use on patients in
intensive care. All hospitals refused to use the devices.

In relation to the procurement, Fadil Novalic the Prime Minister of the
Federation of Bosnia and Herzegovina, Fahrudin Solak the director of the
Federal Civil Protection Administration and Fikret Hodzic the owner of the
agricultural company “Srebrena Malina” (the winner of the procurement) have
been charged with conspiracy to commit criminal offenses related to acts
of abuse of position or authority, receiving a reward or other form of use for
trading in influence, money laundering, etc. Jelka Milicevic, Minister of Finance
of the Federation of BiH has been charged with work negligence?

Lack of transparency

The other procurement irregularity that has been amplified by the pandemic
is the lack of transparency. On the one hand, the emergency government

%  Companies with owners with good connection to the government, and more specifically with
PM Viktor Orban (e.g, Lérinc Mészaros, Isvan Garancsi, Istvan Tiborcz, Lajos Simicska).

9" CRCB, New Trends in Corruption Risk and Intensity of Competition in the Hungarian Public
Procurement from January 2005 to April 2020, Corruption Research Center Budapest, Flash
Report 2020:1.

92 Katavic, |., “Afera ‘Respiratori’: Premijer FBiH Fadil Novali¢ zadrzan u SIPA-i" ['Respirators’
affair: FBiH Prime Minister Fadil Novali¢ detained at SIPA], slobodnaevropa.org, 28 May
2020; Radiosarajevo.ba, “Afera Respiratori: Novali¢ i drugi optuzeni stigli na novo rociste”
[Respirators affair: Novalic and other indictees arrive for new hearing], 17 November 2021.
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decrees, most probably intentionally at least in some cases, gave unclear
details of the temporary regulatory changes. On the other hand, the publication
requirements for direct and negotiated awards are by default significantly less
strict, hence they are lacking the satisfactory level of transparency.

In Croatia, the list of goods and services for which direct procurement
agreements could be used was kept confidential until December 2020. The
list was only published due to significant pressure from the general public.®® In
Hungary, during the state of emergency the Prime Minister had the power to
decide which procedures are related to the COVID-19 pandemic hence could
be purchased through direct awards®. Additionally, often no satisfactory
justifications were released about the underlying reasons for some of these
purchases or about the supplier selection for these purchases. Information
about these procurements is not available on the official e-procurement
website. A large-scale respirator purchase by the Ministry of Foreign Affairs
and Trade of Hungary created the biggest public outcry. In April 2020 the
Ministry bought 16,000 heavily overpriced and redundant ventilators for
HUF 300 billion (EUR 812 million) mostly from Chinese firms, with no
significant track record or reputation in the specific domain. The machines
have later been announced for re-sale on a discount to foreign governments
due to underutilization.®® In Albania, the use of “Classified Contracting”®® has
made it impossible to obtain information on large scale purchases related to
the pandemic. The Balkan Investigative Reporting Network (BRIN) found that
between March and May in 2020 at least 15 public tenders were purchased
through secret contracts. The tenders were closed, which is actually part
of the definition of “classified contracting”; hence it is not known how many
companies participated and what conditions or criteria were applied during
the awarding of these tenders.®”

% Nacionalno.hr, “Most trazi da se medicinska oprema nabavlja kroz postupak javne nabave”
[The Bridge requires that medical equipment is procured through a public procurement pro-
cedure], 9 December 2020; Croatian Government, /zvjeSc¢e o izvr§enim nabavama zastitne
opreme u svrhu provedbe mjera zaStite zdravlja i jacanja nadzora nad Sirenjem koronavirusa
[Report on purchases of protective equipment for the purpose of health protection measures
implementation and strengthening supervision over the spread of coronavirus], Ministry of
Economy and Sustainable Development Directorate for Commodity Stocks, 2020.

% Public Procurement Authority, A Kozbeszerzési Hatésag véleménye a koronavirus ter-
jedésére tekintettel elrendelt veszélyhelyzettel kapcsolatban felmeruld egyes kézbeszerzési
kérdésekkel 6sszefuiggésben [Opinion of the Public Procurement Authority on certain public
procurement issues related to the emergency situation in view of the spread of the coronavi-
rus], 2020.

% Bucsky, P., “Az allami kérhazellato feleannyiért vett kozel 2500 Iélegeztetégépet, mint a
kiltigy” [The state hospital provider bought nearly 2,500 ventilators for half as much as the
ones bought by the ministry of foreign affairs], g7.hu, 14 July 2020; Andras, B., “Nekik jol jott
a virus: Orban fétanacsadojanak kore a lélegeztet6gép-bizniszben” [They benefited from
the virus: Orban’s chief consultant in the ventilator business], valaszonline.hu, 04 September
2020; Ezalenyeg.hu, “A |élegeztetégép-mutyi az egyik legdurvabb fideszes botrany” [The
ventilator muty is one of the worst Fidesz scandals], 30 July 2021.

% Such procedures have been conducted in accordance with the previous public procurement
legislation which provided the exclusion from the scope of the law of the secret contracts and
contracts related to the essential interest of the state. Covid related procedures fall under the
second category and have been conducted based on the Decision of the Council of Ministers
no. 203, dated 26.02.2020 “On the procedures to be used for awarding of contracts related
to essential interests of the State”, as amended.

9 Sinoruka, F., “Concern in Albania over String of Secretive COVID-19 Tenders,” Balkan In-
sight, 7 October 2020.
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Box 6. Albania: Tender for the purchase of medical devices (2020)

During the period of March to April 2020, the Ministry of Health and Social
Protection proceeded with the purchase of 54 respirators. It was reported
in the media that during the procedures performed by the Ministry of Health
and Social Protection, actions were taken in violation of the law and bylaws,
claiming that the purchase price of respirators used during the COVID-19
pandemic was several times higher than the market price.

By order no. 200, dated 24 March 2020 the Secretary General established the
evaluation commission for receiving, reviewing and evaluating the bids. The
working group received bids from several economic operators. After receiving
the submitted bids, it determined the value of ALL 129.8 million (EUR 1.07 million)
(excluding VAT) for the purchase of 54 respirators, which corresponds to the
value of ALL 2.4 million (EUR 20,000) per respirator. The economic operator
that was chosen as the winner was “Axent medical”, based in Germany.

The Special Prosecution Office against Corruption and Organized Crime
(SPAK) has been conducting criminal investigations into the procurements
conducted in emergency conditions of the COVID-19 pandemic by the Ministry
of Health under the "classified tendering” procedure®. According to SPAK,
in the specific case of the purchase of ventilators, the price was determined
without a market study, but by making an average of the offers made by
the companies. Even though SPAK found violations in this case, it excused
itself from the case, delegating the file to the Tirana Prosecutor’s Office, as
according to SPAK it only amounted to “abuse of office”, which was not in
SPAK's authority. According to the SPAK prosecutors no elements of the
criminal offense corruption, were found in the case.®

Opaque regulations

Finally, opaque regulations and recommendations have significantly limited
the possibility of prosecution of suspicious pubic procurement cases in
SEE-9. In Romania, while some of the new regulations introduced during the
pandemic were in line with EU recommendations, the additional decrees were
too vague, making contracting authorities fully immune to legal consequences
of breaching the procurement regulations® In Bosnia and Herzegovina,
Montenegro, and Serbia the lack of changes to the procurement legislation
during the first months of the pandemic led to the overuse of urgent procedures.
In Bosnia and Herzegovina, there were no specifications about what goods
and services can be purchased via urgent procedures; contracting authorities
were only required to explain why a particular procedure was urgent.

% Based on Decision of the Council of Ministers no. 203, dated 26.02.2020.

% Hoxhaj, E., “SPAK heton tenderat “sekreté” té geverisé gjaté pandemisé” [SPAK investigates
government “secret” tenders during the pandemic], reporter.al, 30 April 2020; Paloka, K.,
“Tenderat e institucioneve gjaté pandemisé, barna, masa mbrojtése dhe oksigjen” [Insti-
tutional tenders during the pandemic, drugs, safeguards and oxygen], Albanian Center for
Quality Journalism, 10 July 2021; Data from Open Data Albania.

10 Popescu, A., “Haosul achizitiilor publice in starea de urgenta. Expert: decretele presedin-
telui, ,semnal periculos” [The chaos of public procurement in a state of emergency. Expert:
President’s decrees, “dangerous signal”], Europa Libera Romania, 11 May 2020.


https://www.reporter.al/spak-heton-tenderat-sekrete-te-qeverise-gjate-pandemise/
https://www.acqj.al/sq/tenderat-e-institucioneve-gjate-pandemise-barna-masa-mbrojtese-dhe-oksigjen/
https://ndiqparate.al/2021/06/07/biznese-kontraktore-shendetesi-covid-19-mars-2020-maj-2021/
https://romania.europalibera.org/a/haos-achizitii-publice-stare-de-urgenta-expert-decretele-presedintelui-semnal-periculos-/30606107.html
https://romania.europalibera.org/a/haos-achizitii-publice-stare-de-urgenta-expert-decretele-presedintelui-semnal-periculos-/30606107.html
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Regional trends in public procurement
during the pandemic

The COVID-19 induced policy changes have considerably reduced the
integrity of the often already troubled procurement systems in the SEE-9
countries. The current report outlines additional public procurement trends
and risks by using big data analytics of public procurement datasets of
the Open Tender platform and a deep quantitative methodology developed by
the Government Transparency Institute (GTI).

Box 7. Monitoring public procurement irregularities:
Available datasets and methodology description

GTI collects, cleans, and maintains public procurement data from e-procure-
ment websites in several countries!®. Currently, SEE-9 regional lot level data
is available for Croatia, Hungary, Romania, and Bulgaria (TED data only?°?),
and North Macedonia. The report analyses procurement market data from
these countries to give a more holistic picture about the changes in public pro-
curement risk caused by the pandemic. The main limitation of the data driven
approach is the general lack of transparency of major purchases made during
the state of emergency. Information on some large value procurements is not
published on the official e-procurement websites of the respective countries
and is therefore not included in the datasets. An appropriate example is the
large-scale respirator purchase of the Hungarian Ministry of Foreign Affairs
and Trade introduced above. It's EUR 812 million value is larger than the total
tender value spent on COVID related public purchases between 2017 and 2021
(see Figure 1). According to calculations by investigative journalists this would
have covered roughly two months of costs of the entire Hungarian healthcare
system.'% Despite this limitation, the analysis provides a useful general insight
into changes in the integrity of the most exposed sectors.

The methodology uses “red flags” to identify public procurement risks.%*
Several indicators are tested and validated using rigorous statistical methods
to create the composite Corruption Risk Index (CRI) that measures the overall
corruption risk of each procurement contract.'® The indicators used in this
report to create the CRI are provided in Table 1 below. Each indicator can take
a value of between 0 and 1, where 1 indicates high corruption risk. The CRI
is the simple arithmetic average of the seven risk indicators. For each country
level dataset, the same indicators were used to maintain comparability.

101 See GTI's Global Government Contracts database, 19 July 2021.

102 Bulgarian data only contains contract published on the European Tender Electronic Daily
(TED) website.

103 Bucsky, P., “Az allami kérhazellatoé feleannyiért vett kozel 2500 Iélegeztetégépet, mint a
kiltigy” [The state hospital provider bought nearly 2,500 ventilators for half as much as for-
eign affairs], g7.hu, 14 July 2020.

104 Red flags are indicators of corruption in the procurement market. For example, a widely used
red flag is single bidding; it has been empirically shown that if there is no competition for a
tender it tends to have a higher price. It also correlates with the World Bank’s World Govern-
ance Indicators’ Control of Corruption Index.

%5 For a detailed description of the methodology see Fazekas, M. and Kocsis, G., Uncovering
High-Level Corruption: Cross-National Corruption Proxies Using Government Contracting
Data, Working Paper series: GTI-WP/2015:02, Budapest: Government Transparency Institute.
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Table 1. Potential integrity indicators

Risk indicator name Indicator description

Single Bidding Tenders/contracts receiving only one bid

By winner-year-supplier: share of supplier
Buyer Dependence on Supplier in total annual awarded contract value by
the same contracting authority

Company Tax Haven Registration%® Supplier is registered in tax haven country

Period between call for tender publishing

Submission Period date and submission deadline

No Call for Tender Contract published without call for tender

Period between call for tender submission

Decision Period deadline and award decision date

Procurement’s procedure type (open,

FTOEERNITE IR urgent, negotiated etc.)

Source: Government Transparency Institute (GTI).
Corruption risk in the healthcare sector'®’

As the first wave of the pandemic hit Europe during the spring of 2020, demand
for masks, oxygen, sterilizers, respiratory monitors, and other COVID-related
products skyrocketed. The data indicates that all observed countries have
seen a considerable uptake in the value of COVID-related product pur-
chases (see Figure 1). In North Macedonia, Croatia, and Hungary, the total
value of COVID-related purchases between 2020Q1 and 2021Q2 was about
the same as between 2017Q1 and 2019Q4, with the aggregate value being
respectively around 1.6, 2.4, and 2.7 times the aggregate value a year and a
half before the pandemic. The value growth was the largest in Romania as
the total value was 4 times higher after 2019Q4 than between 2017Q1 and
2019Q4 and 4.1 times higher than the aggregate value a year and a half be-
fore the pandemic. The only country where COVID related expensed have not
increased was Bulgaria, nonetheless this most likely was due to the incom-
plete procurement data available on the TED portal.'® Therefore, results con-
firm the increasing importance of the healthcare sector during the pandemic.

Emergency changes in the procurement regulation affected the integrity
of the procurement markets. The CRI data indicates that in each country
either the healthcare, the COVID or both markets were visibly affected by the

106 The tax haven variable was not used for North Macedonia and for Bulgaria as there were
less than 200 contracts supplied by foreign contractors in the full dataset.

97 The healthcare market and COVID-19 related goods and services have been identified using
Common Procurement Vocabulary (CPV) codes. The healthcare market is represented by
the 33" CPV division. COVID related product codes are identified using TED-s COVID relat-
ed tenders list and products regulated for the COVID emergency in the Romanian Ordinance
nr 11/2020. The CPV codes and descriptions can be found in the Annex.

%8 Work related tenders with a value less than EUR 5,186,000 and service supply type tenders
with a value less than EUR 135,000 do not have to be uploaded.
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pandemic (see Figure 2). As the COVID-related market is very small compared
to the healthcare, or any other conventional sector, the CRI composite
index’s variance is significantly larger in this group leading to somewhat less
consistent results.

Figure 1. Total quarterly contract value of COVID-19 related goods procured between 2017Q1 and 2021Q2
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Figure 2. Corruption risk by sector between 2017 and 2021Q2
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99 |n the case of Croatia, due to the small number of related products and a highly volatile related CRI,
we have combined the COVID group with the healthcare market.
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In Romania, the COVID market CRI has increased by around 10 percentage
points. The increase was temporary and was followed by a slow but steady
decline. In North Macedonia both the COVID-related product market and the
broader healthcare market was affected, however the CRI growth had already
begun a quarter before the pandemic, therefore it is hard to separate the
effects of the pandemic from other policy changes. In Croatia the CRI of the
healthcare market temporarily increased by around 10 percentage points and
decreased to its original value by 2021Q2. In Hungary the effect of the pan-
demic on the CRI is less straightforward as both the COVID product market
and healthcare market related indices have significant variances. Nonethe-
less, a considerable healthcare market CRI uptake is observable after
2020Q3 (after most of the regulations were revoked). Additionally, TED data
might not fully grasp the CRI trends in Bulgaria as many, lower value and po-
tentially riskier contracts are not included.

Overall, while the effects are not completely uniform, due to different regulatory
measures, somewhat different procurement publication policies and distinct
public procurement data quality, the results clearly indicate that the temporary
regulatory changes have negatively affected regional procurement market
integrity.

The broader public procurement healthcare market (including COVID and
non-COVID products) has been affected in different ways by the pandemic
(see Figure 3). Contracting authorities’ dependence on contractors changed
due to the changes in the procurement market. As explained above, the buy-
er's dependence measures the total contract share that a contracting author-
ity allocates to the same supplier provided that the authority purchases at
least four procurements in a given year. Intuitively, if a contracting authority
grants most of its procurements to the same supplier it may imply corruption.
The data shows that in Hungary the healthcare sectors’ average buyer
dependence grew significantly in the last one and a half years compared
to the 2017-2020 period. Average buyer dependence also grew slightly in Cro-
atia. Additionally, average contract values have also increased in these two
countries indicating that captured contracting authorities have not only pro-
vided a higher share, but also a higher value of public funds to their favored
suppliers. The Bulgarian procurement data from TED indicates that, while
buyers’ dependence has not changed significantly, average contract values
in the healthcare market have increased considerably during the pandemic.
Meanwhile, Romania and North Macedonia fared considerably better in this
aspect as indicated by a slight decrease in buyer’s dependence in the health-
care sector.
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Figure 3. Average buyer dependence and contract value
change during the pandemic in the healthcare sector
(2020Q1-2021Q2 compared to 2017Q1-2019Q4)
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Source: GTI calculation based on e-procurement data from Bulgaria, Croatia, Hungary, and Romania.
Lack of competition for extra healthcare funds

According to publicly available procurement data from the healthcare sector
in the countries under review, some suppliers have benefited greatly from the
pandemic.*® In North Macedonia the top five companies together received
EUR 404.7 million more, in Romania EUR 273.7 million more, in Hungary
EUR 256.8 million more, in Bulgaria EUR 166.2 million more and in Croatia
EUR 73 million more. In each country the biggest 25% of the winners received
88% to 96% of the additional funds distributed between 2020Q1 and 2021Q2
compared to 2018Q3 and 2019Q4 (see Figure 4). This indicates that a select
few companies have skimmed the vast majority of the extra funding in the
healthcare sector. It could also support the findings of the qualitative research
that favoritism and clientelism are a serious problem in the region.

10 Table 5 in the Annex shows the top 5 companies from each country that have achieved the
highest absolute growth in public procurement value between 2020Q1 and 2021Q2 com-
pared to their winnings between 2018Q3 and 2020Q4.
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Figure 4. Distribution of additional funds received by
companies in the healthcare sector by quantile
(2020Q1-2021Q2 compared to 2018Q3-2019Q4)
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IMPROVING THE GOVERNANCE OF
STATE-OWNED ENTERPRISES
IN THE ENERGY SECTOR

Why analyse the
governance of the
energy sector in SEE-97?

The energy sector has a crucial importance for any country, due to its status
as a natural monopoly, the social sensitivity of societies to any price increases
(as popular protests against price-hikes across Europe at the beginning of
2022 have shown'!t), and the large investments and financial interests at stake.
At the same time, the State Capture Assessment Diagnostics tool identifies
the sector? as highly vulnerable to monopolization and hence prone
to state capture risks. The countries from the region have faced multiple
allegations for blocking gas market liberalization in favor of local oligarchic
corporate networks and for the benefit of Russian gas suppliers.**®* Thus,
the sector becomes even more relevant to the energy dependent countries
and unless properly governed it can undermine their independence and
development. This justifies a closer look at the potential cases of energy
corruption in South East Europe, to provide better protection from illicit internal
and external influences.

The 2021-2022 rise in energy prices in Europe and globally, proved that good
governance in the energy sector is a matter not only of energy security,
but also of national security. However, most countries from the Southeast
Europe region lack adequate energy security strategies, necessary to break
the close interdependence between corporate and political interests. The
main systematic governance problems, which could lead to significant
losses of public wealth in the region’s energy sector are:

e Lack of strategic planning and coherent evidence based regulatory policy;
e Structural dependency on fossil fuels;

e Focusing of state and EU funding in large and non-sustainable projects,
without derailed cost-benefit analysis or clear benefits for the society on
the long term;

e Restricting free competition and excluding smaller players, though
monopolization of certain segments in the hands of few well-connected
companies (including the construction, maintenance and engineering of
energy infrastructure);

11 Economist Intelligence, “Rising prices in Europe spark protests,” 17 January 2022.

12 The analyzed sub-sectors include: electricity, gas, steam and air conditioning supply, as well
as solid, liquid and gaseous fuels.

13 Based on data for Bulgaria, Romania, Italy and Spain. For more information: Stoyanov, Ger-
ganov, and Yalamoyv, State Capture Assessment Diagnostics, Sofia: CSD, 2019.


https://www.eiu.com/n/rising-prices-in-europe-spark-protests/
https://csd.bg/publications/publication/state-capture-assessment-diagnostics/
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e Financial mismanagement (including cross-subsidisation) resulting in
debts of energy state-owned enterprises (SOES);

e Political appointments in energy SOEs;

e Public procurement corruption risks due to use of non-transparent
procedures, high level of single bidding, accepted use of SOESs’ internal
public procurement norms and multiple allegations of bid rigging;

e Discrepancy between European principles, aims and commitments, and
the national practices .4

At the same time, substantial amounts of EU and national funding are
foreseen to be distributed in both the Western Balkans and the SEE EU
member states for the 2021-2027 period. This funding should be carefully
monitored by energy regulators, competition and anti-corruption bodies, the
civil society and the media, in order to avoid corruption, favouritism and fraud.
EU level bodies, such as the European Commission, the European Anti-
Fraud Office (OLAF) and European Public Prosecutor’s Office (EPPO) will
play a key role in that regard.

EU funding for SEE member states

The European Union provided an unprecedented response to the coronavirus
crisis though the adoption of the EU’s Recovery and Resilience Plan (2021-
2027). Atits heart is a stimulus package worth EUR 2.018 trillion. It consists
of the EU’s long-term budget (Multiannual Financial Framework-MFF) for
2021 to 2027 of EUR 1.211 trillion, topped up by EUR 806.9 billion (EUR 750
billion in 2018 prices) through NextGenerationEU, a temporary instrument to
power the recovery.""s Within this framework, several funds could be listed as
having energy and green transition focus:

e The 2021-2027 Cohesion Policy (EUR 392 billion)*¢ focuses on five
policy objectives, including a greener, low-carbon transitioning towards
a net zero carbon economy. The net zero carbon economy objective is
supported mainly through the Cohesion Fund (CF) and the European
Regional Development Fund (ERDF).

14 For example, the Generous state-sponsored feed-in tariffs that contradict EU guidelines
on state aid for environmental protection and energy, could end up causing not only unfair
competition, but also environmental damages. Jovanovi¢, S., “Western Balkans urged to
end subsidies for destructive small hydropower — report,” Balkan Green Energy News, 25
September 2019.

5 European Commission, Directorate-General for Budget, The EU’s 2021-2027 long-term
budget and NextGenerationEU: facts and figures, 2021.

16 European Commission, Cohesion Policy 2021-2027 and The EU’s main investment policy.


https://balkangreenenergynews.com/western-balkans-urged-to-end-subsidies-for-destructive-small-hydropower-report/
https://balkangreenenergynews.com/western-balkans-urged-to-end-subsidies-for-destructive-small-hydropower-report/
https://op.europa.eu/en/publication-detail/-/publication/d3e77637-a963-11eb-9585-01aa75ed71a1/language-en
https://op.europa.eu/en/publication-detail/-/publication/d3e77637-a963-11eb-9585-01aa75ed71a1/language-en
https://ec.europa.eu/regional_policy/en/2021_2027/
https://ec.europa.eu/regional_policy/en/policy/what/investment-policy/
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e The Just Transition Fund, the first pillar of the Just Transition Mechanism
(funded by ERDF and the European Social Fund — ESF)!'7, provides support
for energy efficiency measures and closure of facilities involving fossil fuel
production."® The Just Transition Fund is estimated at EUR 19.2 billion,
and is expected to mobilize around EUR 25.4 billion in investments.'®

e Recovery and Resilience Facility, an instrument for providing grants and
loans to support reforms and investments in the EU Member States;

e Horizon Europe, aimed to make sure the EU has the capacity to fund more
excellence in research;

e Connecting Europe Facility, aimed to accelerate investments in Europe’s
transport, energy and digital infrastructure networks;

e LIFE, aimed to achieve the shift towards a sustainable, circular, energy-
efficient, renewable-energy-based, climate-neutral and resilient economy.

Figure 5. EU programme funding as a share of 2020 GDP, in %
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Sources: EU funding: Bruegel, 2021; nextgeneration.bg; European Commission: Just Transition Fund,
Horizon Europe 2020; REACT-EU; LIFE; Data on GDP: World Bank; Data on EU spending:
European Commission.

Notes: For the Recovery and Resilience Facility 2021-2027 data includes Pillars 1 and 3 (Green transition
and Smart, sustainable and inclusive growth). For LIFE, the amount displayed is the sum of EU
contribution to each countries’ projects. For Horizon Europe (2021-2027) data is not available, data
refers to predecessor programme Horizon 2020.

It is also important to note that the current and future planned EU funding
related to energy, climate and green activities represents a substantial part of
the 2020 GDP levels. In the four analyzed EU member states, for example, the
Recovery and Resilience Facility 2021-2027 funds for Pillars 1 and 3 (Green
transition and Smart, sustainable and inclusive growth) constitute between

"7 The other two pillars include the InvestEU “Just Transition” scheme (expected to mobilize
EUR 10-15 billion) and Public Sector Loan Facility (which will combine EUR 1.5 billion of
grants financed from the EU budget with €10 billion of loans from the European Investment
Bank, to mobilize EUR 18.5 billion of public investment).

& European Commission, Cohesion Policy 2021-2027 and The EU’s main investment policy.

"9 European Commission, The Just Transition Mechanism: making sure no one is left behind.


https://www.bruegel.org/publications/datasets/european-union-countries-recovery-and-resilience-plans/
https://nextgeneration.bg/
https://ec.europa.eu/commission/presscorner/detail/en/qanda_20_66
https://ec.europa.eu/info/research-and-innovation/statistics/framework-programme-facts-and-figures/horizon-2020-country-profiles_en
https://ec.europa.eu/info/sites/default/files/about_the_european_commission/eu_budget/react-eu_allocations_2021_2.pdf
https://ec.europa.eu/commission/presscorner/detail/en/qanda_21_6179
https://data.worldbank.org/indicator/NY.GDP.MKTP.CD
https://ec.europa.eu/info/strategy/eu-budget/long-term-eu-budget/2014-2020/spending-and-revenue_en
https://ec.europa.eu/regional_policy/en/2021_2027/
https://ec.europa.eu/regional_policy/en/policy/what/investment-policy/
https://ec.europa.eu/info/strategy/priorities-2019-2024/european-green-deal/finance-and-green-deal/just-transition-mechanism_en
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2.3% and 3.75% of the 2020 GDP levels. REACT-EU (2021-2022) planned
funds vary between 0.6% and 1.1% of the 2020 GDP levels.

The Modernisation Fund is another relevant instrument, which aims to support
10 lower-income EU Member States in their transition to climate neutrality
by helping to modernise their energy systems. The Fund will operate under
the beneficiary Member States, in cooperation with the European Investment
Bank (EIB), and the Investment Committee and the EC. The total revenues of
the Modernisation Fund may amount to some EUR 14 billion in 2021-2030,
depending on the carbon price.??°

Figure 6. Modernisation Fund country budgets for 2021-2027, in EUR million
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Source: European Commission, Modernisation Fund.
EU funding for the Western Balkans

For the Western Balkans, the foreseen funding relevant to the energy and
green transition areas, could be identified in three major support schemes.

e the Economic and Investment Plan for the Western Balkans'?* providing
EUR 9 billion of grant funding, which is expected to mobilize additional
EUR 20 billion for the region for the period 2021 — 2027 to support the
long-term economic recovery of the region focusing on the priorities of the
Union.

e The Commission’s Instrument for Pre-Accession Assistance Il
(EUR 13.8 billion), which allocates 42% (or EUR 5.9 billion) from the funds
to the priority of Green Agenda and Sustainable Connectivity for the period
2021-2027, which makes it the priority with the largest foreseen funding.1?2

e The Western Balkans Investment Framework (WBIF), which supports
EU enlargement and socio-economic development since 2009, including
projects in the energy sector. The framework finances infrastructure

120 European Commission, Modernisation Fund.

121 European Commission, Economic and Investment Plan for the Western Balkans, COM(2020)
641 final, Brussels, 6.10.2020.

122 European Commission, Overview — Instrument for Pre-accession Assistance, European
Neighbourhood Policy and Enlargement Negotiations.


https://ec.europa.eu/clima/eu-action/funding-climate-action/modernisation-fund_en
https://ec.europa.eu/clima/eu-action/funding-climate-action/modernisation-fund_en
https://wbif.eu/storage/app/media/Library/economic-and-investment-plan-brochure.pdf
https://ec.europa.eu/neighbourhood-enlargement/enlargement-policy/overview-instrument-pre-accession-assistance_en
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Public accountability
and transparency

of energy SOES’
management

projects through grants and loans from participating financial institutions
and 14 bilateral donors.*z

WBIF total investment value, including co-financing (2009-) in the energy sec-
tor as a share of 2020 GDP varies between 1% and 9% for Albania, Bosnia
and Herzegovina, Montenegro and North Macedonia, and represents 18% on
average of the 2020 government expenditure.

Figure 7. WBIF investment value (2009-) in energy as a share of 2020 GDP
and government expenditure, in %
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Sources: WBIF website; World Bank (GDP and government expenditure).

The IPA Il funds dedicated to climate and energy also constitute between
2% and 7% of the 2020 government expenditure and around 1% of the 2020
GDP of the respective countries. This further confirms the need of careful
monitoring of any future spending in the energy sector.

Key uncovered risks

Public accountability deficits in energy SOEs are visible in a number of
cases, uncovered by investigative media reports, civil society reports or the
audits of relevant public authorities across the SEE region. These issues
contribute to a socio-political environment where financial mismanagement
practices at SOEs are allowed to thrive and inefficient or damaging
investment decisions are carried out. The absence of a solid legal framework
and its consistent implementation are key factors that enable the limited
financial transparency and widespread political meddling in the day-to-day
management of SEE SOEs.

The OECD Guidelines on Corporate Governance of State-Owned
Enterprises?* provide the key features of a solid regulatory framework that
ensures efficient, transparent and accountable management of SOEs. While
the sole existence of a compliant legal framework does not in itself ensure the
implementation of these rules, its absence provides a conducive environment

123 Website of the Western Balkans Investment Framework.

124 OECD, OECD Guidelines on Corporate Governance of State-Owned Enterprises, 2015 Edi-
tion, Paris: OECD Publishing.


https://wbif.eu/wbif-projects
https://data.worldbank.org/indicator/NY.GDP.MKTP.CD
https://www.wbif.eu
https://www.oecd.org/corporate/guidelines-corporate-governance-soes.htm
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Figure 8. Key uncovered governance risks for the management
of the energy sector SOEs

KEY GOVERNANCE RISKS

Source: Center for the Study of Democracy, 2022.

for the lack of financial transparency and the political meddling in management
decisions. There are a number of specific governance deficits for the four
key governance risk categories that have been observed in the SEE-9 region
(see Figure 9). These then in turn also impact public procurement integrity
in the energy sector, which is one of the economic sectors worst affected by
public procurement abuse in the region (discussed in a separate section).

Figure 9. Management risks in energy SOEs

Legal setup Financial transparency Financial vulnerability Appointment procedures

Source: Center for the Study of Democracy, 2022.
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EU membership does not necessarily coincide with lower governance
risks in energy SOEs, as some non-EU member countries display a similar
or even slightly better performance than EU members from SEE. In particular,
Albania, Bulgaria, Croatia, and Romania show similar levels of financial
transparency risk. Meanwhile, the risks related to political appointments show
a high degree of severity across all countries, with the surprising exception of
Hungary, where SOEs are more transparent about their leadership. However,
political appointments are an issue there as well. The following three
subsections dive into the details of the four key governance risks.

Figure 10. Financial transparency and political appointment risks in SOEs management!?®

Financial transparency Management appointments

Transparency
Accessibility of the selection
procedure

Political
independence

Regular Detailed
reporting information

Albania

Bosnia and Herzegovina
Bulgaria

Croatia

Hungary

Montenegro

North Macedonia

Romania

Front-runner Satisfactory Unsatisfactory - Major concerns.5 Not enough available information

Source: Research performed by R2G4P members.

25 1) Front-runner: Full compliance with the OECD Guidelines, with regular and timely reporting
of financial and other strategic information in machine-readable format, easily accessible
on the company website. Only a few reported issues related to political appointments and
integrity of SOE management by investigative media that have been publicly sanctioned,
high degree of public confidence in the independence and integrity of management; 2) Sat-
isfactory: Some deviations from the OECD Guidelines, with some gaps in financial reporting
(e.g. no quarterly reports, information is not in machine readable format). There are some
reported issues related to political appointments and integrity of SOE management by inves-
tigative media. 3) Unsatisfactory: Major deviations from the OECD Guidelines with limited
financial information, not in machine-readable format, low level of public confidence in the
political independence and integrity of SOE management with numerous reported issues.
4) Major concerns: Severe transparency issues, with irregular reporting that does not allow
for meaningful financial analysis, limited or no public information about the selection pro-
duce and identities of board members, with political interference and corruption perceived
as mainstreamed.
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Financial transparency

Energy SOEs in SEE-9 are not transparent enough about their financial
situation. The disclosed information is usually only partial, and it is often
not provided in a timely manner, nor in an accessible way to the general
public. Companies in a worse financial shape tend to be also less
transparent. One way to improve their transparency is for them to go public,
which has been the case for Romgaz and Hidroelectrica in Romania. After
going public, they have begun publishing detailed reports in 2019 and 2020.
Hidroelectrica has also included data on investment and development plans,
as well as information on public procurement procedures and contracts.
In Hungary, the MVM Group Ltd., which controls a significant part of the
domestic electricity and gas distribution, publishes regular financial reports
with cash-flow statements. Yet, not all of these reports, include data on public
procurement?® In another positive example, MOL Group, which is also a
listed company, posts its financial statements and discloses the amount of
shares each Board Member holds.'?’

While Hungary and some companies in Romania stand out as positive
examples, there are major shortcomings in the rest of the nine countries.
Albania, Bulgaria, and Croatia show relatively similar risk exposure,
as they do not provide a great level of detail of the financial data of their
SOEs. Financial data transparency remains particularly poor in Bosnia and
Herzegovina, Montenegro, and Serbia. In Bosnia and Herzegovina, there is no
information regarding business indicators, plans and results. The reporting
on performance indicators is almost entirely restricted to annual business
plans and annual reports, which are not readily available to the public.'?®
Meanwhile, although in Montenegro, SOEs are subject to the law on free
access to information, which obliges them to proactively publish financial data
on the salaries of officials, list of employees, annual reports, information on
public procurement, public registries, etc. on their websites, this information is
largely not available.'”® For example, the main state-owned power generation
and transmission company, EPCG, does not have its audit reports published
since 20173° In Serbia®®, even if some information on state companies’
business plans, number of employees, gross property value and older public
procurement procedures have been made available, major concerns persist
as these details are merely excerpts from the aggregated reports and are
usually outdated.*2

126 MVM Group (S.A.), Annual Reports (2001-2019).

27 MOL Group Careers, Management and Operations; MOL Group, Publications, Annual Re-
ports (1999-2020).

128 Shentov, Stefanov, and Todorov, (eds.), Shadow Power: Assessment of Corruption and Hid-
den Economy in Southeast Europe, SELDI, 2016.

129 MANS, “Vecina javnih preduzeca u Crnoj Gori proaktivno ne objavljuje ni polovinu informaci-
ja” [Most CSO do not publish not even half of legally obliged data on websites], 19 November
2018.

130 Montenegrin Electric Enterprise AD Niksic (EPCG), Financial reports.

181 Transparency Serbia, Transparency Index of the Public and State-Owned Enterprises (PET-
RA 2021), May 2021.

132 Srbijagas was given the lowest score of only 25% out of 100% on the transparency scale,
Ibid, p. 10.


https://mvm.hu/en/Media/MediaTartalmak/Jelentesek
https://molgroupcareers.info/en/investor-relations/corporate-governance/mol-policy/management-and-operation
https://molgroup.info/en/investor-relations/publications
https://molgroup.info/en/investor-relations/publications
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://www.mans.co.me/vecina-javnih-preduzeca-u-crnoj-gori-proaktivno-ne-objavljuje-ni-polovinu-informacija/
https://www.mans.co.me/vecina-javnih-preduzeca-u-crnoj-gori-proaktivno-ne-objavljuje-ni-polovinu-informacija/
http://www.scmn.me/me/ucesnici-na-trzistu/emitenti/e-f-g-h/elektroprivreda-crne-gore
https://www.transparentnost.org.rs/images/dokumenti_uz_vesti/PETRA_2021_-_izvetaj.pdf
https://www.transparentnost.org.rs/images/dokumenti_uz_vesti/PETRA_2021_-_izvetaj.pdf
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Appointment of CEOs and board members

The rules on the appointment of board members and other company leaders
in energy SOEs are also unclear, especially when considering potential
political influence. In some countries such as Croatia, there is even a
membership fee or “party tax” whereas the appointed by (most commonly
the ruling) political party board members are (unofficially) obliged to pay a
significant part of their monthly salary to the party funds.**®* Such appointees
are more vulnerable to corruption risks as they are more likely to accept bribes
in attempt to recover the full size of their compensation 3

One of the consequences from the political meddling in the appointment of
management boards in SOEs and regulatory authorities is the resulting lack
of professional expertise in the execution of difficult decisions in the energy
sector. The widespread nepotism also contributes to an overall poor financial
management and lack of transparency in decision-making. Hence, the
business activities of SOEs in SEE-9 are often not in line with the companies’
objectives but serve the interests of other companies or individuals with
strong political ties, at the expense of the SOEs’ financial performance. This
has been the case, for example, of the Serbian state-owned power supplier,
EPS™5, as well as of the North Macedonian Energy Regulatory Commission
where shareholders or former managers in private energy companies have
been appointed as members.?*¢ In addition, a former vice president®™ of the
regulator was appointed as the CEO of MEPSO, the state-owned power
transmission company in North Macedonia, despite an objection to the
decision by the country’s Anticorruption Commission.'®® Romania is not an
exception, with numerous allegations about the common practice of ruling
political parties appointing party members on SOE boards."*®

=2 Cular, G., “Stability and Permissiveness: Party Regulation and Party Competition in Croatia,”
In Bértoa, F., and Biezen, |. (eds.), The Regulation of Post-Communist Party Politics, New
York/London: Routledge, 2018, pp. 257-289; MiSi¢, G., Do Regulation Matters? Impact of
Political Financing Regulation on Party Corruption in Croatia and Serbia, doctoral thesis,
Budapest: Central European University, 2018.

24 Cular, G., “Stability and Permissiveness: Party Regulation and Party Competition in Croatia,”
In Bértoa, F., and Biezen, |. (eds.), The Regulation of Post-Communist Party Politics, New
York/London: Routledge, 2018, pp. 257-289.

%5 Transparency Serbia, Elements of the Captured State, 2018.

136 360stepeni, “AHTMKOPYMNLUNCKa ke UICNUTYBa CYAMP Ha MHTepecK kaj uneHoT Ha PKE AtaHacko
TyHeckn® [Anticorruption will investigate conflict of interest with ERC member Atanasko
Tuneski], 4 November 2020; Time.mk, “MakneTpon co npujasa go AKCK 3a kOHPNUKT Ha
nHTepec” [Makpetrol with a report to the SCPC for conflict of interest], 5 November 2020.

87 Telma.mk, “UA nokpaj cyaupoT Ha uHTepecu noteBpaeH of OKCK, KywTtpum PamagaHu,
cTaHa reHepaneH gupektop Ha MEIMNCO* [Despite the conflict of interest confirmed by the
SCPC, Kushtrim Ramadani became CEO of MEPSQ], 4 December 2020.

%8 State Commission for Prevention of Corruption (SCPC).

3 Hotnews.ro, “Fondul Proprietatea: Darkest day in the history of corporate governance in
Romania / The parliamentary majority decides to replace professional management boards
with political appointees in SOEs,” 21 December 2017.


https://www.routledge.com/The-Regulation-of-Post-Communist-Party-Politics/Bertoa-Biezen/p/book/9780367877217
https://dsps.ceu.edu/sites/pds.ceu.hu/files/attachment/basicpage/478/goranaphdshortversion.pdf
https://dsps.ceu.edu/sites/pds.ceu.hu/files/attachment/basicpage/478/goranaphdshortversion.pdf
https://www.routledge.com/The-Regulation-of-Post-Communist-Party-Politics/Bertoa-Biezen/p/book/9780367877217
https://www.transparentnost.org.rs/index.php/en/110-english/naslovna/10285-lobbying-and-state-capture
https://360stepeni.mk/antikoruptsiska-ke-ispituva-sudir-na-interesi-kaj-chlenot-na-rke-atanasko-tuneski/
https://360stepeni.mk/antikoruptsiska-ke-ispituva-sudir-na-interesi-kaj-chlenot-na-rke-atanasko-tuneski/
https://time.mk/c/ae04d0d847/postojat-li-i-drugi-vo-rke-so-sudir-na-interesi.html
https://time.mk/c/ae04d0d847/postojat-li-i-drugi-vo-rke-so-sudir-na-interesi.html
https://telma.com.mk/2020/12/04/%D0%B8-%D0%BF%D0%BE%D0%BA%D1%80%D0%B0%D1%98-%D1%81%D1%83%D0%B4%D0%B8%D1%80%D0%BE%D1%82-%D0%BD%D0%B0-%D0%B8%D0%BD%D1%82%D0%B5%D1%80%D0%B5%D1%81%D0%B8-%D0%BF%D0%BE%D1%82%D0%B2%D1%80%D0%B4%D0%B5%D0%BD/
https://telma.com.mk/2020/12/04/%D0%B8-%D0%BF%D0%BE%D0%BA%D1%80%D0%B0%D1%98-%D1%81%D1%83%D0%B4%D0%B8%D1%80%D0%BE%D1%82-%D0%BD%D0%B0-%D0%B8%D0%BD%D1%82%D0%B5%D1%80%D0%B5%D1%81%D0%B8-%D0%BF%D0%BE%D1%82%D0%B2%D1%80%D0%B4%D0%B5%D0%BD/
http://economie.hotnews.ro/stiri-finante_banci-22190109-fpndul-proprietatea-cea-mai-neagra-din-istoria-guvernantei-corporative-romania-majoritatea-parlamentara-decide-inlocuirea-managementului-profesionist-companiile-stat-numirile-politice.htm
http://economie.hotnews.ro/stiri-finante_banci-22190109-fpndul-proprietatea-cea-mai-neagra-din-istoria-guvernantei-corporative-romania-majoritatea-parlamentara-decide-inlocuirea-managementului-profesionist-companiile-stat-numirile-politice.htm
http://economie.hotnews.ro/stiri-finante_banci-22190109-fpndul-proprietatea-cea-mai-neagra-din-istoria-guvernantei-corporative-romania-majoritatea-parlamentara-decide-inlocuirea-managementului-profesionist-companiile-stat-numirile-politice.htm
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Box 8. Examples of political appointments in energy SOEs in SEE-9

In Albania, the director of the state-owned electricity company OSHEE, Adrian
Cela, was appointed as the leader of the Socialist Party campaign in Durres,
for the parliamentary elections of 25 April 2021.14° Before leading OSHEE, Cela
was Chairman of the Tender Commission in the Municipality of Durres. During
this time, a lawsuit was filed against him by KLSH (Supreme Audit Institution)
for abuses in public tenders.*** A second similar case is the candidacy of the
director of the company KESH to become member of the Parliament, while he
continued to exercise his function.*#?

In Bulgaria, the lack of transparency in the staffing procedures persists despite
the adoption of the Law on Public Enterprises in 2019, which mandated
education and experience requirements for appointment nominees, as well
as a competition procedure for the Boards of Directors appointments in
SOEs. #3144 Recent examples of politically tainted appointments refer to the
selection of members and supporters of the former ruling party between 2009
and 2020, Citizens for European Development of Bulgaria (GERB), in the
management boards of Bulgarian energy SOEs with 5-year terms, just before
the 2021 election cycle. The appointments were announced in April 2021
without publishing detailed results of the carried-out selection procedures.™s
In November 2021, the Minister of Energy from the caretaker government
began a process of replacing the GERB-appointed directors and additional
board members in the energy SOEs, which is likely to exacerbate even further
the financial standing of enterprises. The replacement procedures were
similarly non-transparent and avoided competitive appointments altogether,
often leading to political battles in the boards of affected SOEs .46

140 Shqiptarja.com, “Befasia/ Drejtuesi i fushatés né Durrés Adrian Cela nuk figuron fare né
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listén e kandidatéve té PS" [Surprise / Campaign leader in Durrés Adrian Cela does not
appear at all in the list of SP candidates], 11 March 2021.

Botasot.com, “Kreu i OSHEE-sé&, Ardian Cela i paditur nga KLSH-ja” [The head of OSHEE,
Ardian Cela, sued by KLSH], 19 January 2015.

Telegraf, “Kallzohet né “SPAK” ish-drejtori i KESH-it, Benet Beci” [The former director of
KESH, Benet Beci, is reported in “SPAK”], 25 May 2021.

With the 2019 Law on Public Enterprises, requirements for University degree and five years
of professional experience were introduced for the first time in Bulgaria in regards to the
appointment of directors and board members of SOEs. Moreover, the persons appointed at
these high-level positions should not be members of boards or other control bodies of public
enterprises with similar area of activities. Independent members of the boards and oversight
councils should constitute one third of all members, including the chairperson. All members
with control functions should be appointed after a competition procedure. The Privatization
Agency was transformed into the Public Enterprises and Control Agency (PECA) under the
administration of the Council of Ministers, and became the main public body overseeing the
implementation of the law.

Economix.bg, ,HoBuaAT pen 3a abpxaBHUTE kKOMNaHWW — Ha-paHo npe3 2021 r.” [New reg-
ulation for the state companies — in 2021 at the earliest ], 4 May 2020; Law on Public Enter-
prises, 8 October 2019, in force from 1 January 2020.

Stanchev, |., ,[EPB oBnaas eHepretukaTta 3a cnegpawmte 5 roantHu” [GERB will rule the
energy in the next 5 years], Capital.bg, 20 April 2021; Mediapool, ,Ha npowasare 'EPE ce
b6eToHupa B AbpxaBHaTa eHepreTuka“ [As farewell GERB is firming its position in the state
energy], 20 April 2021.

146 Mediapool, ,BEX ce coobu ¢ BTopu anpektop u paswnpeH 6opa“ [BEH got a second direc-

tor and an expanded board], 8 November 2021.
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An interesting example from Montenegro is the case of the President of
the Board of Directors of the state-owned power supplier, EPCG, Djoko
Krivokapi¢, who had a conflict of interest during his term, according to a
decision of the Agency for Prevention of Corruption."” During that three-year
period, Krivokapi¢ was both the president of the Board of Directors of EPCG
and a member of the Board of Directors of Prva Banka, which is majority
owned by the brother of the country’s President Bukanovi¢. Mr. Krivokapi¢
resigned from his post in Prva Banka, after the Agency for Prevention of
Corruption passed its Decision on violation of Article 12 (Performing public
functions in public companies and public institutions) and Article 13 (Obligation
to resign) of the Law on Prevention of Corruption. Furthermore, members of
the Boards of Directors of SOEs were replaced, after a new government came
into power in 2020. The new boards announced the introduction of stronger
controls on financial operations and public procurement in order to prevent
embezzlement that has been the subject of media investigative reports for
years. The prosecution has filed criminal charges against former members of
the government and the EPCG on suspicion of criminal association, abuse of
power and illegal influence."®

Legal setup and inconsistency with the OECD Guidelines on
Corporate Governance of SOEs

The legal framework regulating the management of energy SOEs in the
Western Balkans is not compliant with the OECD Guidelines on Corporate
Governance of State-Owned Enterprises.”*® The corporate governance
regulatory framework is still under development in the region, although
some improvements have been made in recent years. The EU member-states
perform better in terms of applicable laws, however their implementation has
also been assessed as limited and very slow. '%° (see Table 2).

The oftenincomplete or fragmented or opaque legal setup for SOE management
in SEE-9 provides a conducive environment for the thriving of financial
mismanagement practices and other governance deficiencies. This in turn
is a key contributor to the financial instability of SOEs in the energy sector and
to the inefficient investment decisions and mismanagement of public funds.
The non-compliance with the “Disclosure and transparency” principle of the
OECD Guidelines presents a particular concern in SEE-9.

47 Agency for Prevention of Corruption, Decision 02-01-36/12-2020.

48 Vijesti, “EPCG podnijela krivi¢ne prijave protiv Markovic¢a, Sekuli¢, Krivokapi¢a, Pejovica...”
[EPCG filed criminal charges against Markovic, Sekulic, Krivokapic, Pejovic], 09 April 2021.

4 OECD, OECD Guidelines on Corporate Governance of State-Owned Enterprises, 2015 Edi-
tion, Paris: OECD Publishing.

%0 European Commission, 2020 European Semester: Assessment of progress on structural re-
forms, prevention and correction of macroeconomic imbalances, and results of in-depth re-
views, p. 60; 2019 European Semester: Assessment of progress on structural reforms, pre-
vention and correction of macroeconomic imbalances, and results of in-depth reviews, p. 58.


https://www.oecd.org/corporate/guidelines-corporate-governance-soes.htm
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
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Table 2. Challenges to the application of the OECD Guidelines on Corporate Governance of SOEs

Country

Regulatory framework relevant

to the governance of SOEs

Main challenges

The law does not specify how SOEs should inform the public about the

gusue S Rl structure of their boards, investments made, or open tenders.
Federation of Bosnia and Her- There is a need for policy documents that outline the rationale for gov-
Bosnia and zegovina (FBiH) and Republika ernment ownership of SOEs, and their operational and financial objec-

Herzegovina

Srpska (RS) both have Laws on
Public Companies

2019 Law on Public Enterprises,

tives. The oversight frameworks are also lagging behind standards. RS
needs to more frequently update its SOE register.'s"

Need to strengthen disclosure requirements, raise capacities of the

Bulgaria developed with OECD support poards of dlr_ectc_)rs (in terms gf size, |n_c1epepdence and I'.eSp1(;2nSIbI|I-
ties), and maintain a level-playing field with private companies.
In the general Commercial Com- . .
. 153 ; Under the general Commercial Companies Law, the management of
North panies Law'® and not in a spe- A
. e o . . SOEs does not need to comply with higher standards and procedures
Macedonia cific legislation dedicated specif- :
. 154 related to the public sector governance.
ically to SOEs.
Montenearo  Law on Companies applies There is a need to operationalize the company or organisations which
9 P P supervises the financial situation of state-owned enterprises (SOEs)."®®
Pending adoption of legal frame- Need to establish a policy of disclosure of information relevant to SOEs,
Serbia work to enforce April 2021 stra- foreseen in the 2021-2027 Action Plan to the Strategy of State Owner-
tegic documents, based on the ship and Management of Economic Entities Owned by the Republic of
OECD Guidelines. Serbia."®
Poor overall operational and financial performance, limited transparen-
Romania In place since 2012 cy, distorted investment decisions and inefficient use of public resourc-
es_157
An amendment from 2016 in Law CXXII'*® made the disclosure and
Hungary In place since 2009 transparency standards of energy SOEs and large-scale investment
projects less strict.
In the current legal setup, the distinction between SOEs of special in-
Croatia SOEs are subject to controversial terest and other SOEs remains unclear, as well as the various require-

provisions and requirements

Source: Research performed by R2G4P members.

ments related to the legal form of SOEs, their size and / or dependence
on the state budget.®°

1 Cegar, B. and Parodi, F., State-Owned Enterprises in Bosnia and Herzegovina: Assessing Performance and Oversight, IMF Working

Paper, 2019.

52 OECD, OECD Review of the Corporate Governance of State-Owned Enterprises in Bulgaria, 2019.
83 Official Gazette of the Republic of Macedonia no. 21/2011, 3akoH 3a TprosckuTe ApywTea [Law on Trade Companies].

154 Gjorgjievski, J., Legal criteria for the appointment of management of public enterprises, regulatory and independent bodies, Policy Brief
19/2018, Institutit pér Demokraci “Societas Civilis” — Shkup.

%5 Ralev, R., “Montenegro incorporating company to support reforms at state-owned firms,” SeeNews, 6 August 2021.

%6 Official Gazette of the Republic of Serbia, No. 36/2021, Strategy of State Ownership and Management of Economic Entities Owned by the
Republic of Serbia for the Period from 2021 to 2027, Section 2.

57 European Commission, 2020 European Semester: Assessment of progress on structural reforms, prevention and correction of macro-
economic imbalances, and results of in-depth reviews, p.60; 2019 European Semester: Assessment of progress on structural reforms,
prevention and correction of macroeconomic imbalances, and results of in-depth reviews, p. 58.

%8 Wolters Kluwer, 2009. évi CXXII. Torvény a koztulajdonban allé gazdasagi tarsasagok takarékosabb miikodésérdl * [CXXIl. Law on the
more efficient operation of publicly owned companies], 2009.

%9 OECD, OECD-ov pregled korporativnog upravijanja u poduzec¢ima u drzavnom vlasnistvu u Hrvatskoj [OECD Review of Corporate Gov-
ernance in Businesses in the state sector in Croatia], 2021.
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Regulation, financial
state and investment
decisions

Box 9. Non-compliance with disclosure and transparency guidelines
in Romania and Croatia

In Romania, in 2017 and 2018 there were repeated attempts by the
parliamentary majority at the time to exempt around 100 SOEs from corporate
governance rules via legislative amendments. The Constitutional Court
declared'®® these amendments as unconstitutional but despite this ruling, the
parliamentary majority revived the debates in 2018. An analysis made by the
Fiscal Council concluded that the 2019 deterioration of SOEs’ performance
indicators and their net profit after six years of growth, was at least partially
due to this legislative turmoil .6

In Croatia, the contract whereby the national oil producer INA was sold to
the Hungarian MOL'%? was disclosed to the public only 10 months after it
was concluded.’®®* No formal and institutional consultations were carried out
regarding the Croatian government’s declaration of intent in mid-2020 to
purchase INA back from MOL.

The main financial management deficits in energy SOEs across the region,
come at the backdrop of some common features of such organizations in
SEE-9. SOEs in the region are typically fossil-fuel- dependent companies,
which tend to underperform in the energy transition to decarbonization. In
addition, they have inherited a wealth of path dependencies that lead
to the vulnerable financial state of energy SOEs, in particular the role
of price regulation and major financial mismanagement related to state
ownership. This subsection examines the central role of political influence
(on both the management of SOEs and the regulatory authorities) as one
of the main factors for perpetuating poor financial management practices.
The section showcases evidence across the region that helps analyze the
implications of state capture risks for the SOES’ investment activities.

The unhealthy financial state of energy SOEs

Most energy SOEs in the region are in a precarious financial position,
struggling with losses, high debt exposure, and inability to complete their
investment programs. This in turn is contributing to an aging asset base
and a further erosion of their financial position. These financial difficulties are
particularly pronounced in fossil-fuel-based companies that have struggled
to cope with constantly rising CO2, coal and natural gas prices. The coal
power plants are often the worst performing entities in a SEE-9 country but

160 Constitutional Court of Romania, DECIZIA Nr.62 din 13 februarie 2018 [Decision no. 62 of 13
February 2018].

61 Dimitrescu, B. et al., Analiza performantei economico-financiare a companiilor de stat din
Romaénia in anul 2019 [Analysis of the economic and financial performance of SOEs in
2019], Romanian Fiscal Council, p. 33.

162 MOL Group is an international oil and gas company, headquartered in Budapest, Hungary.

163 Dnevnik.hr, “Objavljen ugovor Ine s MOL-om” [INA’s contract with MOL published], 11 No-
vember 2009.
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their financial state also cascades through the system as more profitable
companies subsidize the losses of financial laggards. The rise in gas and
electricity prices in 2021/2022 has considerably improved the profitability of
SEE-9 SOEs but these are temporary factors that are likely to only gloss
performance short-term, making it even more difficult to carry out necessary
financial management reforms in the medium term.

e Key financial indicators

Energy SOEs in SEE-9 show a varying degree of financial vulnerability®,
revealed by their large debt exposure and high debt ratios,'®® as well as low
liquidity and falling current ratios.**® The key contributing factors are the strong
politicization of the energy sector and a number of structural and governance
deficits. The efforts of governments to keep energy prices artificially low to
avoid a social backlash come at the expense of the financial health and political
independence of SOEs, as well as the impartiality of regulatory authorities
across the region. Governments use SOEs as political tools and keep
them afloat using subsidies, which in turn allows mismanagement practices
to thrive and foster an unhealthy corporate culture, where the management of
SOEs does not act in the enterprise’s best interest.

Some of the more extreme examples of poor financial performance
comes from Albania, where energy SOEs are in a deep financial crisis.
Albania’s electricity distribution company, OSHEE, has the worst quick and
current ratios among the nation’s three energy SOESs, both standing at close
to 0.3 in 2019, indicating severe liquidity issues. It also has an exceedingly
high debt ratio, which cascades into impacting negatively the finances of the
energy producer, KESH, which faces delayed debt repayments from OSHEE.
The financial statements of KESH, OSHEE and OST (the transmission
system operator) indicate that the liabilities between each other amount to
ALL 69.6 billion (about EUR 568 million).'¢8

164 The data about the financial performance of some non-EU-based energy companies is
scarce. In Bosnia and Herzegovina there are only some basic indicators about the three
vertically-integrated electricity companies that operate in each entity of the country. The
available indicators do not allow the estimate of performance indicators such as the debt or
current ratios, but reveal the high volatility of net profits, which indicates operational risks.

The debt ratio is calculated as the ratio of total debt to total assets. It shows that a company
has more debt than assets (a ratio higher than 1) and is an indicator of the risk of default for
that company. Additionally, companies with high debt ratios compared to the average for
their industry would have more difficulties borrowing money due to lower trust from creditors.
For companies in the energy sector, higher debt ratios are generally accepted due to the
capital-intensive nature of the industry and typically stable cash flows. Nevertheless, debt
ratios that are close to 1 or higher are a concern. Meanwhile, debt ratios that are significantly
below the industry average may indicate inefficient operations.

The current ratio is calculated as the ratio of current assets to current liabilities. It provides a
snapshot of a company’s ability to cover its short-term debt. A ratio below 1 indicates that if
all current liabilities come due at that moment, the company would be unable to cover them
with its current assets. However, a very high current ratio may also indicate inefficient man-
agement of working capital.

167 Calculations based on Annual Reports (2015, 2016, 2017, 2018, 2019), Electricity Distribu-
tion Operator (OSHEE).

168 ACER calculations based on the financial statements of OSHEE, KESH, OST.
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Figure 11. Key financial indicators for selected Albanian energy SOEs
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Source: CSD based on data from KESH and OSHEE annual financial reports.

Other energy SOEs in the region have also seen their debt ratios rise, such as
NEK and Maritsa East 2 in Bulgaria (respectively the country’s state-owned
electricity-holding and largest coal thermal power plant), albeit the situation is
not as severe as the case of Albania. Most SOEs remain within the comfort
zone of up to 0.6, both in EU and non-EU countries. Nevertheless, acceptable
levels of indebtedness do not spell an overall stable financial health, as some
of the SOEs with healthy debt ratios are making considerable annual losses
and have short-term liquidity issues. Serbia’s EPS is a good example, with its
current ratio declining towards 1 in recent years, indicating a mounting default
risk, as current liabilities are close to exceeding current assets.

Figure 12. Debt ratios for selected SEE-9 SOEs
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Source: CSD based on data from KESH and OSHEE annual financial reports.

Short-term liquidity issues are much more pronounced, with many SOEs
having a current ratio significantly below 1, indicating that current assets are
not enough to cover current liabilities if they all come due simultaneously,
increasing the risk of a technical default. NEK in Bulgaria is among the weakest
performers, with its current ratio declining consistently over the past years
and reaching a low of merely 0.16 in 2020. Like in many other cases across
the region, part of the poor financial health of NEK is due to the decision to
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get involved in a large-scale geopolitical project — the failed construction of a
second Russia — back nuclear power plant in Belene.'®®

Figure 13. Current ratios for selected SEE-9 SOEs
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Box 10. Underperformance of fossil-fuel companies

With the exception of Hungary’s MOL, fossil-fuel and especially coal-based
SOEs tend to underperform compared to hydro and nuclear power generation
companies. The underlying reason behind this diverging performance is the
higher variable production costs of fossil-based power plants, linked also to
the rising prices of carbon emissions. For example, the lignite fired Matra
Thermal Power Plant (TPP) in Hungary has seen its losses accelerate since
2017, whereas its net annual loss at over EUR 120 million in 2020 was three
times higher than in 2017.77° In the same way, the two worst-performing energy
SOEs in Romania are the Hunedoara and Oltenita Energy Complexes'",
which are coal-based electricity and heat producers. Meanwhile, the hydro
and nuclear generators, Hidroelectrica and Nuclearelectrica, have seen their
financial performance improve significantly over the past several years on the
back of rising wholesale prices. Similarly, in Bulgaria, the Kozloduy nuclear
power plant (NPP) is showing strong profitability, while the lignite Maritsa East
2 TPP, the biggest coal power plant in SEE, has accumulated total losses of
more than EUR 700 million before the 2021/2022 price increases alleviated
losses temporarily.'”?

The cross-subsidization of SOEs undermines the investment program of
more profitable firms and poses a long-term financial risk to their balances.
Cross-subsidization is often possible when several state-owned energy
companies are consolidated under the umbrella of a national major holding
structure such as the Bulgarian Energy Holding (BEH) or Hungary’s MVM. In

169 Stefanov, R. et al., Energy and Good Governance in Bulgaria: Trends and Policy Options,
Sofia: Center for the Study of Democracy, 2011.

70 E-beszamold, Matrai Erémi Zartkérlien Miikodé Részvénytarsasag [Matra Power Plant
Ltd.], 2021.

71 Ministry of Finance, 2018 Annual Report on the Activity of State-Owned Enterprises, p. 40,
and 2019 Annual Report on the Activity of State-Owned Enterprises, p. 25.

72 Bulgarian Energy Holding, TPP Maritsa East 2 interim financial report — individual, Q2-2021.
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the latter case, the acquisition of the Matra TPP by MVM in 2019 has weighed
on MVM’s finances, as the holding company had to pay off the outstanding
debts of the Matra TPP amounting to HUF 75.14 billion (EUR 213 million)."”
Similarly, BEH has been covering the debt and losses of the struggling
companies within the group. For example, BEH has been covering the debt,
amounting to over BGN 100 million (EUR 51 million) annually, of the Sofia
district heating company, one of the higgest debtors of the state-owned
wholesale gas supplier, Bulgargaz." The holding company has also been
buying ETS quotas on behalf of state-owned Maritsa East 2 lignite plant as it
struggles to cover the carbon costs on its own power generation as the price
of carbon has increased.

Common path dependencies

The poor financial performance of energy SOEs is often the result of two key
factors eroding their profitability — financial mismanagement and artificially
low regulated energy prices. The low quality of financial management is often
related to: 1) excessive staff size linked to party-politically motivated job-
creation; 2) overly generous remuneration in comparison to achieved results;
and 3) the mismanagement of public procurement. Excessive company
spending on staff and procurement eat into the SEE-9 SOESs'’ revenues, which
are already suffering from artificially low regulated prices on the domestic
market and the failure to collect payments from customers (mainly households
or other state-owned entities). Instead of addressing the root cause for the
SOEs' financial problems, however, the approach of most governments in the

Figure 14. Common path dependencies affecting the operation of SEE-9 SOEs
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Source: CSD, 2022.

78 Briickner, G., “Hatalmas ,na, erre nem szamitottam” a Matrai Erém{inél: 42,7 milliard forint a
tavalyi veszteség” [Huge ,well, | did not expect this” at Matra Power Plant: last year’s loss was
HUF 42.7 billion], telex.hu, 2021; Czinkéczi, S., “Tébb mint 42 milliardos veszteséget termelt
a Matrai Erémi, miota az allam megvette Mészaros Lérinctél” [Matra Power Plant has made
a loss of more than 42 billion since the state bought it from Lérinc Mészaros], 444.hu, 2021.

74 Gocheva, R., ,«bynrapra3» nosuwasa neyan6ata cu go 39.6 mnH. ne. npe3 2020 r.“ [“Bul-
gargas" increases its profit to BGN 39.6 million in 2020], Capital.bg, 28 April 2021.
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region is to subsidize the ailing companies, which perpetuates and deepens
the problem by allowing corporate mismanagement practices to solidify as
part of corporate culture. The rationale behind this approach has been the
fear of social backlash against high energy prices, which leads to price control
mechanisms and the widespread use of subsidies to prevent the economic
collapse of the SOEs in question. This closes a vicious circle of growing
inefficiencies due to ignoring of market principles.

Misguided Regulatory Policy

Maintaining energy prices artificially below market levels is a common factor
eroding SEE-9 SOEs’ revenue base. The key motive for maintaining such
prices is to gain politically by keeping prices artificially low for households
and social institutions. Governments maintain prices fixed by installing a
regulated market that may encompass the whole domestic market, or
key segments such as households and some business consumers, thus
sometimes functioning in parallel to the free market. In a regulated market,
the regulatory authority sets the prices instead of supply and demand
dynamics on power and gas exchanges. Hence, exercising political
influence on the regulatory authorities, mainly though the appointment
of their members, is a key tool that SEE-9 governments use to control
energy prices. In this context, delaying or in some cases even reversing
the market liberalization process is used by the governments to maintain
political control over energy pricing (see Box 11).

SEE-9 SOEs in power, gas and heating distribution are particularly affected
by price controls, as the artificially low regulated prices and the inability to
collect payments from some customers erode their revenue bases. In turn,
their losses negatively impact the whole sector as unpaid liabilities lead to
cascading financial difficulties in other companies including transmission
operators and energy producers/suppliers.

Box 11. Reversing the market liberalization process in
Hungary and Bulgaria

The overhead reduction program launched by the Hungarian government in
2013 has significantly reversed the market liberalization process. The ultimate
goal of the program was to control the rise of household consumer prices by
reinstating regulated pricing for electricity, heating, gas and other utility retail
services and ultimately, to enable the re-election of PM Victor Orban in 2014.
This move came on the back of an intergovernmental agreement with Russia
for reducing the price of gas imports under the long-term supply contract, which
enabled a cut in domestic tariffs. The 2021/2022 Russia-incited energy price-
hike for Europe, shows how such agreements turn into a political leverage
tool for the Kremlin. A key step to implementing the program was a legislative
change'® that gave more powers to the national energy regulator, MEKH,

75 Wolters Kluwer, 2013. évi XXII. Toérvény a Magyar Energetikai és Kézmi-szabalyozasi Hi-
vatalrol * [Law XXII of 2013 on the Hungarian Energy and Public Utility Regulatory Office].
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while reducing its political independence. A political appointment at the
heart of the regulator had an instrumental role. Over 2013-2020, when the
Parliament increased the powers of MEKH, the institution was presided
by a former leader of the local office of the Fidesz party in Szeged."”® The
legislation empowered MEKH to issue regulations on electricity and gas
system tariffs, which can only be challenged in the Constitutional Court."”
Following the implementation of the overhead reduction program, the
Hungarian company FOTAV, dealing with district heating in Budapest,
saw a sizeable 25% drop'”® of its revenues compared to the 2008-2013
average.'”®

In December 2021, in view of the energy crisis in Europe and skyrocketing
electricity prices, the energy regulatory authority in Bulgaria, EWRC,
published areportassessing the new markettrends and proposing an upward
revision of domestic regulated electricity prices by 11.5% from January
2022. Immediately, the newly elected Parliament voted a moratorium on
prices, in direct violation of the independence of the regulatory authority,
citing EWRC'’s close allegiance with the previous ruling party, GERB, as a
key motive for the price increase. This move was followed shortly thereafter
by the replacement of the members of EWRC and the introduction of
legislative reforms regarding the functioning of EWRC, as well as other
regulatory bodies. Such politically-motivated changes in the regulator
have long tradition in Bulgaria and have resulted in serious state-capture
pressures and the reduction of competition in regulated energy markets
and beyond.'8°

Keeping artificially low regulated prices weighs heavily on the profitability of
SOEs. The national governments in SEE-9 usually resort to two key strategies
to offset this financial pressure and to prevent the companies from defaulting:
1) direct state aid or 2) the redistribution of the profits of more successful
SOEs to struggling entities. The provision of state aid often takes the form of
direct cash injections, providing a loan with preferential terms, or debt write-
off (see Box 12 on a case from Serbia).

Regardless of the form of government financial support for SOEs, there is one
key common negative impact. The confidence of SOE management boards
that public authorities will always step in to support the company in times of
financial difficulty means that bad financial management practices are
allowed to persist. So far, the efforts to tie EU or state aid provision with
company restructuring plans have had a limited effect in SEE-9. For example,
the Hunedoara and Oltenita Energy Complexes have received state aid in
exchange for company restructuring. However, both of the cases have received
criticism from the European Commission — respectively for constituting illegal

76 Marnitz, 1., “Orban elkildte a kozmihivatal exfideszes elnokét,” nepszava.hu, 12 July 2020.

77 Wolters Kluwer, 2013. évi XXII. Térvény a Magyar Energetikai és KézmUi-szabalyozasi Hi-
vatalrél * [Law XXII of 2013 on the Hungarian Energy and Public Utility Regulatory Office].

78 E-beszamold, Annual Reports of FOTAV Ltd., e-beszamolo.gov.hu, 2021.
79 1bid.

80 Stefanov, R. et al., Energy Sector Governance and Energy (In)Security in Bulgaria, Sofia:
Center for the Study of Democracy, 2014.
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state aid because they gave the company an unfair economic advantage'®’
and for a flawed restructuring plan, which did not ensure a sustainable
decarbonization path for the entity.'®2

Box 12. Political meddling in the financial management of Srbijagas

Srbijagas, the company dealing with production, supply and trade of gas in
Serbia was struggling with severe debt issues until 2019, when its debt ratio
reached a high-risk point of 2.5. Similar to other SOEs in SEE-9, its profitability
was suffering from selling at artificially low prices and failing to recover
payments from its customers. Nevertheless, its debt ratio dropped sharply in
2020 to a healthy 0.4, while short-term liquidity also improved. The reason for
the improvement was that the Serbian government wrote off the company’s
debt amounting to EUR 1.2 billion, converting the debt into capital.

Figure 15. Key financial indicators for Srbijagas
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Source: Calculations based on company annual financial reports.
Financial Mismanagement

Weak financial discipline is a key factor that leads to excessive operational costs
and hinders the profitability of energy SOEs. Apart from the mismanagement
of public procurement, to be discussed separately, some of the most prominent
financial management issues identified are related to the maintenance of an
excessive staff size and an overly generous remuneration.

The economic consequences of the financial mismanagement of energy
SOEs weigh on taxpayers as SOEs do not contribute adequately to the
state budget. In addition, governments need to allocate large subsidies and
other forms of state aid to the ailing companies without a sound economic

81 Ministry of Energy, RAPORT privind evolutia si performanta activitatii regiilor autonome si
societatilor din domeniul energiei si resurselor energetice la care Ministerul Energiei detine
calitatea de Autoritate Publica Tutelara, pentru anul 2020 [2020 Report on the Evolution and
Performance of Autonomous Regions and Companies in the Energy Sector], June 2021,
p. 30-32.

82 Pijrvoiu, C., “Ministrul Energiei: Guvernul va acorda un ajutor Complexului Energetic Olte-
nia / Greenpeace: Compania risca insolventa, iar autoritatile roméane sunt neconvingatoare”
[Minister of Energy: The Government will provide aid to Oltenia Energy Complex/ Green-
peace: The company risks insolvency, and the Romanian authorities are unconvincing], Hot-
news.ro, 30 March 2021.
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assessment on how to restructure the companies and place them on a
more sustainable financial basis. Imposing stricter competition rules and
improving SOE'’s transparency are a key step towards escaping this vicious
circle. Romania provides a somewhat positive example, where pressure on
the national government to implement EU competition law improved the
transparency of SOEs, as well as increased the independence from political
influence of the companies’ management boards. The improvements in the
regulatory environment have coincided with a gradual improvement of the
financial performance of energy SOEs in the past decade.

Box 13. Trading with posts in energy SOEs in Bosna and Herzegovina

A case from Bosnia and Herzegovina showcases well the political strings
attached and corruption pressure that often come with employment
opportunities at energy SOEs in SEE-9. Amir Zuki¢, the Secretary of the
conservative Bosniac party SDA, was allegedly involved in trading with job
positions at Elektroprivreda BiH. According to investigative media publications,
the price for the job positions in the energy SOE ranged around EUR 8,000 —
10,000 and were conditional on become a member of the SDA party."® This
particular case, provides an example of extreme mainstreaming of political
influence in SOEs' day-to-day operations.

Political influence on company management

Maintaining artificially low prices to avoid a social backlash and supporting
loss-making companies to avoid an increase in the unemployment rate serves
political objectives at the expense of the financial health of energy SOEs.
Political influence on the regulatory authorities leads to three key risks:
1) instating artificially low regulated prices; 2) creating a situation where
conflicts of interest thrive; 3) eroding market competition.

Maintaining artificially low prices is often used as an instrument for
tackling energy poverty in SEE-9 instead of more sustainable and effective
measures such as targeted social support for energy poor consumers and
incentives for the introduction of energy efficiency measures and the adoption
of renewable-based decentralized energy supply solutions. Compared to the
regulated prices approach, however, such measures require a long-term
strategic vision for the development of the energy sector and do not provide
immediate results, and hence politically favorable outcomes in the short run.
As a result of the preference for direct political involvement in regulatory
matters in SEE-9, the market rules can become tailored for well-connected
market players, compromising the efficiency and integrity of decision-making
and stifling innovation. The undue advantage could be to the benefit specific
private companies, at the expense of the interest of SOEs and the taxpayers
(See Box 14).

8 Rov¢anin, H., “Pocelo sudenje Amiru Zukicu i ostalima” [The trial of Amir Zukic and others
has begun], Detektor, 23 May 2017.
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Political influence on the regulator could also be directed towards maintain
their dominant or monopolistic position on the national market, thus
allowing political control over outsized financial flows outside the rules of public
procurement. Historically, SOEs in SEE-9 have been vertically integrated
entities controlling production, transmission and distribution of energy on the
domestic market. The unbundling of these entities across the region, and the
encouragement of new market participants to enter the sector has been a
key element of aligning national energy policies with the EU. An independent
regulator is a key guarantor for the practical implementation of the unbundling
process and for the development of market competition, leading to better
outcomes for consumers. The lack of independence of the energy market
regulators from political influence risks that they turn a blind eye to SOEs that
abuse their historically dominant position on the national market suppress
private sector competitors.

Box 14. Examples of abuse of office within energy regulatory
bodies in SEE-9

Tomislav Jurekovi¢, the president of the Management Board of Croatia’s
energy regulator HERA, was allegedly under the influence of Josipa Rimac,
a member of the Croatian ruling party, HDZ, receiving bribes of some
HRK 40,000 monthly (about EUR 5,000) over the 2017-2019 period. In return
HERA gave the status of privileged electricity producer to the company CEMP,
an investor in the Kr§-Padene wind farm. This allowed CEMP to sell electricity
to HROTE, a SOE purchasing electricity from renewable energy sources, at
more than double the standard price for a period of 25 years.'8

The appointment of Natasha Veljanovska as member of the energy regulator
of North Macedonia, raised concerns about a potential conflict of interest,
as she had previously served in the cabinet of the Deputy Prime Minister,
Kocho Angjusev, who in turn has business interests in the energy sector.'®® In
particular, Angjusev is the CEO of FERO INVEST LLC, a company active in the
electricity sector with 25 small hydro power plants.

In Bulgaria, the Energy and Water Regulatory Commission (EWRC) and the
Commission for Protection of Competition (CPC) have seen their independence
eroded by political meddling. One strategy has been to keep the members of
these regulators in office, years beyond their term.'® One example of how such
instruments of political pressure play in the government’s hands has been a
complaint by the private company Overgas to the EWRC regarding the abuse
of market power by BEH. As a result of the complaint the European Commission
launched an investigation in 2013 that revealed BEH had been breaching EU
antitrust rules. The European Commission found that BEH used the dominant

84 Knezevi¢, A., ,Dosli smo do detalja: Plan je bio da krug oko Rimac 25 godina Hrvatskoj
prodaje preskupu struju. | zaradi milijarde” [We came to the details: The plan was for the
circle around Rimac to sell overpriced electricity to Croatia for 25 years. And for a billion],
Telegram.hr, 31 May 2020.

85 | okalno.mk, ,Mapko BrucnumoBcku umeHyBaH 3a npetcepaten Ha PerynatopHaTta Komu-
cuja 3a eHepretuka“ [Marko Bislimovski appointed chairman of the Energy Regulatory Com-
mission], 2018.

88 Veselinova, M., ,MrpaTta ¢ maHaatute B perynatopute“ [The game of mandates in the reg-
ulatory bodies], Capital.bg, 22 January 2021.
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position of its subsidiary Bulgartransgaz over gas transmission infrastructure to
restrict the access of private companies in favor of another of its subsidiaries —
Bulgargaz, the state-owned gas monopoly incumbent. However, only a limited
number of companies in SEE-9 have the capacity to pursue their interests on
the European level. The small share of complaints reviewed by the EWRC
that were then submitted to the CPC for investigation in Bulgaria (4 out of
30 complaints submitted between 2019-2020) demonstrates the need for easier
recourse to EU action.'®”

SOE investment activities: state capture vulnerabilities

The precarious financial situation of SOEs in the SEE-9 has undermined
their ability to invest in the maintenance and modernization of existing
infrastructure and in new projects that improve their performance. Across
Central and Eastern Europe, the energy transition process towards
decarbonization requires an increase in the level of investment in the energy
sector infrastructure above and beyond the investments necessary for simply
maintaining its current capacity.’® This represents an important challenge
for SEE-9 SOEs and a significant risk that the additional funds, which will
be invested in the next decade, including such provided by the EU, might be
wasted within existing and new state capture networks.

The financial constraints of SOEs in combination with the high ambition for
the decarbonization and the modernization of the sector in SEE-9 require a
consistent long-term investment strategy based on a comprehensive cost/
benefit assessment. State and EU funds play a key role in providing financial
support, as well as a strategic direction for the planned investments. The lack
of a strategic vision in the national policy frameworks of SEE-9 countries
and the absence of operational strategies with specific targets and priority
investment focus areas contribute to the ad-hoc nature of SOE decisions.
Most often, SOEs provide limited, sporadic or no information about their
investment plans. Even in Hungary, where SOEs publish more detailed
information on a regular basis, there is still no quantitative assessment of
the specific investment projects. One positive example comes from Croatia,
where Hrvatska Elektroprivreda d.d. (HEP) has developed a detailed 2030
investment strategy aiming at a flexible and sustainable production portfolio,
aligned with the Integrated National Energy and Climate Plan. The strategy
further includes specific steps for its implementation.'® The company adopted
stricter corporate rules regarding transparency, timeliness, and accuracy

87 Energy and Water Regulatory Commission, Republic of Bulgaria, Annual Report 2020.

88 For example, in Hungary, the estimated annual investment needs to meet the objectives set
out in the National Energy and Climate Plan by 2030 (EUR 1.6 billion) is 15% higher than
the maximum annual investment volume in the energy sector over the 2016-2020 period
(reached in 2019) and 40% above the annual average over the same period, calculations
based on Hungarian Central Statistical Office (KSH), as provided in the national Annual
Background Analysis of the R2G4P platform.

'8 Tarnik, T. and Alfirev, D., Izvje$¢e o poslovnjuiodrzivostiHEP Grupa 2020 [Business and Sus-
tainability Report HEP Group 2020], Croatian Electric Power Company Zagreb (HEP), 2021.
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of disclosing financial information as required by its listing on international
capital markets and the need to attract the interest of potential investors.

Some of the largest, and hence most risky, investment projects in energy
SOEs in SEE-9 are the result of intergovernmental agreements with
foreign states, most notably with Russia and China. Such projects reinforce
the geopolitical influence of such non-EU states and are often associated
with domestic political and economic networks and corruption
risks. The corruption risks of such projects have increased exponentially,
as the Kremlin war in Ukraine has widened the rift between the EU and
non-democratic third countries. The economic rationale of such investment
projects often comes after geopolitical considerations and has typically been
misaligned with national and EU energy and climate security objectives.
The Russia-led TurkStream project (see Box 15) is a prime example in
this respect. Affecting Bulgaria, Serbia, and Hungary, it has benefitted from
and contributed to the further entrenching of oligarchic networks of influence
consisting of both Russian and local private interests with close ties to the
respective incumbent governments. These networks have pushed for the
development of the project with the expectation that companies linked to
them would receive lucrative (overpriced) public procurement contracts. It
has resulted in a number of energy sector governance deficits. Moreover,
in many cases such large infrastructure projects have become a key factor
undermining the financial stability of SEE-9 energy SOEs by locking them into
unprofitable investments that also go against their own strategic interests and
increase their debt burden in the process.

Chinese investments in SEE-9 have also often been inconsistent with EU
technical standardization and/or with the EU acquis on competition and
public procurement. Environmental regulations have also often been ignored or
projects have not been compliant with the overall policy of decarbonization and
sustainable growth. The increase of China’s economic footprint in SEE-9 has
coincided with a deterioration of governance standards in the region. National
governments, particularly in the Western Balkans, have provided Chinese
contractorswith preferentialtreatmentand state aid inthe form oftax exemptions
and the circumvention of labor standards. The more indebted a SEE country
is to China relative to its GDP, the higher the likelihood that China leverages
existing governance deficits to expand its economic and political influence."®°

In many cases China-led investment projects in SEE-9 have reinforced
national coal industries.”®" The lignite-fired Stanari power plant in Bosnia
and Herzegovina is a case in point. The EUR 600 million project, financed
mainly by the China Development Bank, benefits from preferential regulatory
treatment. National legislation has been changed to enable the transfer of
concession rights for the nearby coal mine to the Energy Financing Team
(EFT), which is developing the power plant project. The company also gained
an exemption from coal mining fees and a reduction for the coal power

%0 Vladimirov and Gerganov, Chinese Economic Influence in Europe, Sofia: CSD, 2021.
91 |bid.
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generation concession fee from 3.6% to 0.2%. A Chinese company, Shanghai
Electric Power Engineering, was also the main contractor for the MoZura wind
farm project in Montenegro, which was marred by a corruption scandal linked
to the absence of a cost-benefit analysis. The concluded contract for the wind
farm provided much higher subsidies than warranted for the project, implying
a significantly higher than normal electricity production costs for the project
worth EUR 90 million."®2

The lack of transparency in the use of energy SOESs’ funds is another serious
corruption risk. Such risks were at the heart of claims in 2021 that the
Bulgarian Electricity System Operator (ESO) planned to allocate EUR 261
million from the National Recovery and Resilience Plan (NRRP) to a contractor
that had already concluded a framework agreement with ESO and that had
been implicated in a scandal linked to receiving preferential treatment from
the state-owned transmission firm. A former employee of the contractor, was
the CEO of ESO at the time of the negotiation of the NRRP investment.’®® A
similar case in Srbijagas revealed that a specific company with strong political
ties was awarded the contract for the construction of the Belgrade-Valjevo-
Loznica gas pipeline without a tender procedure.'

Box 15. Kremlin backed projects in SEE-9: state capture risks

TurkStream in Bulgaria'®®

From its onset, the Kremlin designed the South Stream, and its successor
the TurkStream pipeline, to serve its geostrategic interests in Europe and to
further entrench its existing state capture networks and influence in SEE-9. The
TurkStream project consists of two pipeline strings. The first delivers natural
gas directly to the Turkish market, while the second enters into Bulgaria on its
way to Serbia, Hungary, and Austria. Ultimately, it provided the Kremlin with the
possibility to circumvent transit through Ukraine and to strengthen its dominant
position on gas markets in the SEE region, thus enabling its war in Ukraine.

In January 2019, the Bulgarian gas transmission system operator (TSO),
Bulgartransgaz, decided to build the Bulgarian leg of TurkStream after the
shippers (Gazprom and the Hungarian-Swiss trader MET) committed to
reserve 100% of the offered capacity on both the Turkish-Bulgarian and the
Bulgarian-Serbian borders for a 20-year period.'®® Bulgartransgaz estimated
the costs of the new infrastructure at around EUR 2.4 billion with most of the
funding coming directly from the Bulgarian TSO. The latter will be compensated
from the future transit revenues from TurkStream, with 4.1% interest rate to be

92 Nikoli¢, B., “Abazovi¢: Gradani preko racuna za struju placaju korupciju” [Abazovic: Citizens
pay for corruption through electricity bills], Vijesti, 24 July 2020.

%3 Stanchey, |., ,AbpxaBHata ECO: EanH munuapp 3a TaHo ot Pas6oiiHa“ [The state-owned
ESO: One billion for Tanio from Razboina], Capital.bg, 28 May 2021; Stanchev, I., ,Jai mu
511 munuoHa ot lNnaHa 3a Bb3cTaHoBsABaHe” [Give me 511 million from the Recovery Plan],
Capital.bg, 28 May 2021.

94 Beta, “Jeremi¢: Dalli je Milenijum tim dobio 75 miliona evra iz budZeta za 15 minuta?” [Jeremic:
Did Millenium team get EUR 75 million from the budget in 15 minutes?], N1, 24 June 2021.

95 Stefanov and Vladimirov, The Kremlin Playbook in Southeast Europe, Sofia: CSD, 2020.

96 1t is likely that MET took part in the market test on behalf of Gazprom to formally show that
Gazprom was not the only company that was going to transit gas through Bulgaria. Bulgar-
transgaz did not release a breakdown of the volumes booked by the three companies.
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covered additionally by Bulgartransgaz. In addition, Bulgartransgaz would
have to spend additional EUR 750 million in operational costs over the next
20 years of the transit contract. Gazprom will be paying transit fees worth
around EUR 170 million per year,'®” which is 70% more than the annual transit
fee revenues that Bulgartransgaz used to receive from shipping Russian gas
along the Transbalkan pipeline coming from Ukraine. The total transit revenue
for the whole contractual period would be around EUR 3.6 billion, which means
that the project would break even only after around 15 years of operation.'®

The Bulgarian government was also forced to forgo its ship-or-pay transit
agreement with Gazprom valid until 2030 with guaranteed revenues of more
than EUR 700 million until 2030 in exchange for the TurkStream transmission
contract. Hence, the actual profit from the TurkStream pipeline could be lower
than the one from the previous agreement through Ukraine where the Bulgarian
transmission operator had only small operational and maintenance costs.

The construction of the TurkStream pipeline demonstrated a number of man-
agement deficits, including the lack of public consultations and a detailed
cost-benefit assessment of the project, as well as public procurement, environ-
mental, and labor irregularities. TurkStream was constructed in Bulgaria in a
year’s time in 2020 by a consortium led by the Saudi company ARKAS, with no
prior experience on this particular market in Europe. As it later turned out many
of the financing institutions and the sub-contractors for the implementation of
the project changed to include Russian entities. The latter are likely to end up
on US and EU sanction lists after the start of the war in Ukraine, considerably
increasing the financial viability of the project in the long-run, which in turn
would undermine the financial standing of the investor Bulgartransgaz.'®®

The convoluted and opaque procurement process for the choice of an
engineering, procurement, and construction (EPC) contractor lacked
transparency and the tenders for bookings on the new pipeline have been
pre-designed in such a way as to comply with EU rules on paper without
guaranteeing real competition for bidders. Despite Bulgarian authorities’ claim
that they precisely followed EU public procurement rules, no major company
with experience in Europe applied.

The Minister of Energy in the Caretaker government between April and
November 2021, Andrei Zhivkov, demanded publicly that the Bulgarian Energy
Holding dismissed Bulgartransgaz’ Board of Directors following a report of
the energy regulator revealing that Bulgartransgaz had accumulated more
than EUR 0.5 billion in debt for the construction of TurkStream, increasing
the company’s total debt to above EUR 2 billion. Moreover, the Bulgarian
SOE failed to meet certain regulatory requirements, with some clauses of
TurkStream contracts missing mandatory authorizations.?°°

7 Bulgartransgaz signed a 20-year transit contract with the following prices: EUR 0,48/MWh
for entry at the Bulgarian-Turkish border and almost EUR 0,82/MWh on the Bulgarian-Serbi-
an border. The TSO offered on the Turkish border around 290 GWh/d from 2019 to 2021 and
511 GWh/d for the rest of the period.

198 CSD estimates based on the projected construction and exploitation costs, and the transit
revenues based on the capacity booked by Gazprom on the Turkish and Serbian borders.

199 Center for the Study of Democracy, “Russia Evades US Sanctions on TurkStream using
Proxy Companies”, CSD Blog, 19 October 2020.

200 Radio Free Europe, ,EHEpPrUiHUST MUHUCTBP NOUCKa YBONHeHUs B ,BynraptpaHcras” 3a-
pagu ,Typckn notok“ [Energy Minister demands dismissals at Bulgartransgaz over Turk-
Stream], 5 July 2021; Mediapool.bg, ,YBonHeHuaTa 3apagu ,Typcku noTok” npeckayart oT
6opa kbm 6opa” [The TurkStream layoffs are jumping from board to board], 5 July 2021.
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PAKS Il NPP in Hungary

A similar case in Hungary involves the project for the construction of the Paks
Il Nuclear Power Plant Units 5 and 6, with two new nuclear reactors (1.2 GW
each) by the Russian company Rosatom for a total cost of EUR 12.5 billion.
With current nuclear capacity in Hungary standing at 2GW, or over a fifth of
total installed capacity in the country?, the potential increase to 4.4 GW upon
completion of the project would mean that Russia would play an increasingly
dominant role in the national power sector, which creates major energy security
risks.

This project has been under development since the late 2000s (approved by
unanimous parliamentary vote in 2009). Nonetheless, there have been no
economic analyses of potential alternative options and the government failed
to deliver evidence that the project would be profitable. In 2014, Hungarian
Prime Minister Victor Orban and Russian President Vladimir Putin signed an
intergovernmental agreement about the construction of the new units, outlining
the capacity of the reactors and the financing scheme, which essentially relies
almost fully on Russian capital. A loan from the state-owned Russian bank,
VEB (under EU and US sanctions after the start of the war in Ukraine), with
a particularly high interest rate (4.5% during the implementation phase and
4.9% thereafter) is set to cover 80% of the total cost.?? The deal was a major
surprise for many, as it had been prepared in total secrecy, without any public
debates, lacking administrative and industrial justification. The management of
the project has also been marked by financial deficits.

The procurement contract was awarded to Rosatom through a non-transparent
and non-competitive tender procedure, essentially via bilateral closed-door
negotiations only considering Rosatom as the main contractor. Moreover,
the government of PM Orban resorted to extreme legislative measures to
shield the Paks Il project from public scrutiny, as key details from the contract
were made secret for 30 years. The non-disclosure was enshrined in a law
passed in 2015.2°° The law cited unspecified national security interests and the
protection of intellectual property rights in general as grounds for the blanket
restriction that left no discretion for data controllers and rendered the option for
judicial review of any refusal to gain access to information meaningless. The
same year, the European Commission started an infringement procedure of
the non-transparent procurement contract, which, however, was quickly closed
in 2016. Although in 2019 parts of the contract became public, the Termination
clause®® is still not available.

Meanwhile, hardly anything is known about the management of the construction
works. The Paks Il project has been directly controlled by the Prime Minister’s
Office, taking it entirely out of public scrutiny. The government commissioner
responsible for Paks Il argued that the contracts oblige Rosatom to deliver
turnkey blocs by the deadlines, thus the risks on the Hungarian side are
minimized. Given the problems with Rosatom’s own projects (Baltic I, the
Leningrad blocs, Novovoronezh II) and the weak Hungarian nuclear project
management record, and the complexity of the project in terms of permits and

201 Calculations based on Eurostat data for 2019

202 Erdélyi, K., “120 milliard forintot elkoltottek, két irodahaz és egy konyha mar megépllt a
Paks2-projektben” [120 billion spent, two office buildings and a kitchen already built in the
Paks2 project], atlatszo.hu, 17 December 2020.

203 |hid.
204 The penalties in case of breach of contract by one of the contracting parties.



74

Countering governance
deficits in the energy
sector public
procurement

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

other legal aspects, the prospects for cost overruns and significant delays in
the commissioning of the project remain very likely. Paks Il has already suffered
considerable setbacks. By the end of 2020, the preparatory groundwork had
been started and EUR 120 million had been drawn down from the Russian loan.
While the initial completion date was set to 2023, in late 2021 the construction
license for the project was delayed by the national Atomic Energy Authority
and the expected commissioning date was re-set for 2029. With the continuing
war in Ukraine, the financial risks for the project increase. Corruption risks are
also likely to rise, as Russian companies are likely to seek ways to circumvent
imposed sanctions, trying to draw the Hungarian government in complicity in
the process.

Understanding public procurement corruption risks

Public procurement corruption in energy SOEs in SEE-9 typically involves the
steering of a particular contract to a favored bidder. This is achieved by
either avoiding competition or by tailoring technical specifications or sharing
inside information about the application process. Misconduct could occur
during all critical decision points in the procurement process — planning and
advertisement of the call, proposal submission and selection, evaluation of
the offers, contract negotiations and the actual implementation. Research
has highlighted that misuse will not be eliminated by formal regulations
alone, though these can help reduce risks. Yet, there is a need to also better
understand the methods used for public procurement corruption in energy
SOEs in order for this phenomenon to be tackled.?%

As a first step towards analyzing the pre-conditions for procurement infringe-
ments, it should be noted that the energy sector is particularly vulnerable
to corruption and mismanagement, due to:

e The sheer size of the projects and the significant economic interests at
stake;

e (Often naturally) lower competition and the monopolization of certain
segments of the sector (including the construction, maintenance and
engineering of energy infrastructure);

e Lack of transparency, public awareness and independent monitoring of the
energy SOEs, coupled with limited access to information (sometimes due

to reasons related to national security);

e Technical complexity of the sector.

205 Budak, J., “Korupcija u javnoj nabavi: trebamo li novi model istraZivanja za Hrvatsku?“ [Cor-
ruption in Public Procurement: Do We Need a New Research Model for Croatia?], Ekonom-
ski pregled, 67 (4), 2016, pp. 306-327.
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Furthermore, as the analyses and practical examples have shown, the energy
sector in SEE-9 is characterized by:

e Prevalence of non-transparent procedures;
e Relatively high level of single bidding;

e Accepted use of SOESs’ internal public procurement norms and rules, at
the expense of using more general public procurement law regulations;

e Evidence of bid rigging.2°®

Thus, rigorous monitoring of the procurement integrity should be
applied on energy SOEs in SEE-9. These monitoring mechanisms could
be government-led (e.g. integrity plans based on a self-assessment of
public institutions, the Romanian PREVENT system, etc.), or CSO-led (e.g.
Opentender.eu).

Box 16. Integrity plans in Montenegro used to assess
procurement in the energy sector

Public procurement risks in the energy sector in Montenegro are assessed
as part of the general area of risk “Financial planning and management” in
the integrity plans, prepared by the public entities in the country. The Agency
for Prevention of Corruption analyses the plans and makes recommendations
for further policy improvements. According to the latest available 2021 report,
the highest level of implementation of measures was achieved in the area of
“Financial planning and management” (83.1% of measures were implemented),
as well as in “Management and governance” (82.4% of measures). The Agency
further highlights the most common risks in the field of public procurement,
according to the integrity plans — insufficient transparency, illegal influence,
possibility of giving preference to certain companies through biased scoring
(clientelism, nepotism, cronyism) or conflicts of interest, adjustment of
technical specifications to the interests of certain companies, non-compliance
with prescribed procurement procedures, etc. 2’ The OECD Competitiveness
Report for South East Europe 2021 confirms the benefits of applying corruption
risk assessment (integrity plans).2°®

206 Romanian Competition Council, Report on the preliminary results of the sectoral investiga-
tion on the Romanian electricity market, December 2014; Romanian Competition Council,
Consiliul concurentei investigheaza un posibil abuz de pozitie dominanta al hidroelectrica
sa [Press release, The Competition Council is investigating a possible abuse of dominant
position from Hidroelectrica S.A.], September 2018; Romanian Competition Council, Decizia
nr. 43/11.08.2020 [Decision no. 43/11.08.2020].

207 Information provided by the Agency for Prevention of Corruption of Montenegro. For more
information: Agency for Prevention of Corruption, /zvjestaj o donosenju i sprovodenju plano-
va integriteta u 2021 [Report on the adoption and implementation of integrity plans in 2021]
(forthcoming).

208 OECD, Competitiveness in South East Europe 2021: A Policy Outlook, 2021.
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Country specifics and practical cases

In the SEE-9 energy sector, there is evidence for substantial integrity gaps
in public procurement. These gaps have undermined the principles of free
competition and have eroded the trust in public institutions. See Figure 16
for a summary of the key public procurement irregularities observed in the
energy sector of the region.

Figure 16. Public procurement irregularities observed
in the energy sector in SEE-9
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Use of restrictive tendering procedures
and single bidding, resulting in higher cost for society

One of the most common corruption risks in the energy sector public pro-
curement in SEE-9 relates to the use of restrictive tendering procedures, es-
pecially in the Western Balkans countries. For example, in Albania pro-
curement procedures are conducted frequently with the participation of a sin-
gle bidder not due to the lack of interest, but because the contracting authority
has formulated the criteria in such a way as to preclude the entry of any other
company except the predetermined winner. Open Data Albania identified 2682
cases of public procurement tenders that have been conducted since 1 July
2015 with only one operator participating in the competition?°®. Another alarm-
ing fact was that in 2017 a total of 31.8% of all procurement procedures in Al-
bania were negotiated without prior announcement.?® The situation gradually
improved after that, and the negotiated procedures without prior publication

209 Further 33 cases were identified whereas the minimum deadlines set out in Article 43 of the
Law on Public Procurement have not been respected. See also: Open Data Albania organi-
zation, Open Procurements program.

210 Public Procurement Agency, Analiza Vjetore 2017 [Annual Analysis 2017], p. 20.
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were reduced to 3.3% of the total awarded procedures in 2021.2** Moreover,
according to the Albanian Law on Public Procurement 162/2020, a modifica-
tion of the tender value after the conclusion of the initial contract is allowed.
Thus, companies that won tenders because they submitted lower financial
bids, often requested and received increases of the contract value of up to
20% later on, justified by unforeseen cost increases. Similarly, in North Mace-
donia some of the largest procurements?'? were carried out through a nego-
tiating procedure without a prior announcement.?** Meanwhile, Serbia utilizes
a centralized public procurement system, introduced in 2012, permitting the
signing of framework agreements with suppliers.?** Such a procedure tends to
favor the bigger players on the market, and might artificially lower competition
in bidding.?'® The law in these situations prescribes that the procedure shall
be divided into lots, so that small and medium-sized companies might also
participate. Still, there is lack of monitoring and assessment of the implemen-
tation of this provision.?'¢ Although the relevant anti-corruption authorities are
legally tasked with overseeing the legislative process in Serbia, the Anti-Cor-
ruption Agency stopped publishing its opinions in the area of public procure-
ment in 2018.2"7 At the same time, the average number of bidders in 2019 fell
to 2.5 down from an average of 8.5 per public procurement contract 15 years
ago. Moreover, in 55% of the cases the authorities received only single bids.2'
These numbers show that the level of competition in public procurement in
Serbia has gone down to a record low level, which highlights the lack of trust of
the bidders in the public procurement system, and is indicative of an increased
corruption risk.2'®

Box 17. Selected examples of restrictive tendering procedures
in the Western Balkans

All tenders by the Albanian Electricity Distribution Operator for fuel purchases
since 2017 (worth EUR 5.69 million) have benefited the same company,
“Kastrati Group”. Thus, in the last eight years the company has seen a rapid
growth of its public procurement turnover. It has often been accused by the
opposition??® and the civil society of oligarchic ties to the government.??*
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1 Albanian Public Procurement Agency, Annual Reports (2009 — 2021).

2 Center for Civil Communications, V/3BeluTaj o MOHUTOPVHIOT Ha jaBHUTEe Habasku [Public
procurement monitoring report], M3BewTaj, Vol. 33, July-December 2019, May 2020.

213 Center for Civil Communications, V3BeliTaj o4 MOHUTOPUHIOT Ha jaBHUTe Habasku [Public
procurement monitoring report], MasewTaj, Vol. 34, January-June 2020, February 2021.

214 Ponudaci Srbije, “Intenzitet konkurencije u javnim nabavkama” [Intensity of Competition in
Public Procurement], 27 April 2020.

25 1bid.
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217 Transparency Serbia, Analiza koruptivnih rizika u propisima [Analysis of Corruptive Risks in
Legislation], 2020, p. 3.
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219 1bid.
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In North Macedonia, SV-Invest, a company, newly-formed in 2016 saw a quick
rise in profit and revenues as it began winning major contracts from the REK
Bitola coal plant complex. The company got its first tender in 2018 in a direct
negotiation procedure, with the contracting authority citing emergency needs
in order to bypass open tender legal requirements. The relationship between
the plant and the contractor expanded from cleaning mining byproducts to a
more lucrative renting of digging equipment. In 2018, the opposition accused
REK Bitola’'s management of awarding procurement contracts to SV-Invest
due to the company’s close ties with the family of the Prime Minister Zoran
Zaev. Although in 2021, SV-Invest declared insolvency, it was later revealed
that a new company called Novomatriks has replaced SV-Invest in receiving
most of the contracts from the coal plant. Both companies are registered on
properties owned by the same person, and Novomatriks is owned by a former
manager in SV-Invest.???

In Serbia, Transnafta a.d. contracted services without going through a tender-
ing process, for the total amount of around EUR 257,000 for 2019 and 2020
(recipients included: Jugoinspect JSC, Belgrade; NIS JSC, Novi Sad and
“DDOR Novi Sad”). 222 The State audit institution analyzed the case and con-
cluded that there has been a violation of the Public Procurement Law as it did
not foresee any exceptions allowing such procedures. The procured services
involved fire protection, quality control of crude oil facilities, and insurance.?*

SEE-9 EU member states also exhibit a substantial share of public procure-
ment contracts in the energy sector signed after negotiated procedures without
publication or after a direct award. A review of the public procurement from 2015
to 2020 in all energy sub-sectors in Romania revealed that there was a prefer-
ence of the contracting authorities to award contracts through less-transparent
procedures. This is particularly evident in the electricity sector, where 42% of
the contracts awarded in these five years used the negotiation without prior
publication procedure. In the oil and gas sub-sector, the majority of contracts
(34%) were awarded via open procedures, followed by negotiated procedures
with bidders (31%). The average number of received offers per procedure was
three for both the electricity and the gas and oil sector. In the electricity sector,
19% of contracts were won by single bidders, while this share stood at 25% in
the oil and gas sector. The overwhelming majority of contracts were awarded

“Rama” government gives the airport for an additional 13 years to Kastrati without a tender],
Reporter.al, 29 January 2021.

222 Dimitrievski, A., “Tengepu Bo PEK Butona: ,CB-UMHBecT® Bo cTevaj, ,HoBomaTtpukc* ja
,kopucTtun® npasHuHata” [Tenders in Mining and Energy Combine Bitola: “SV-Invest” in
bankruptcy, “Novomatrix” “uses” the gap], 360Stepeni, 29 June 2021; Apostolov, V., “XKus
n HagrpageH: JlykpatuBHunot 6usHuc-kny6 okony PEK Butona” [Alive and upgraded: The
Lucrative Business Club around Mining and Energy Combine Bitola], Prizma, 16 December
2019.

223 State Audit Institution, IzveStaj o reviziji pravilnosti poslovanja Akcionarskog drustva za
transport nafte naftovodima i transport derivata nafte produktovodima ,Transnafta“: Pance-
vo u delu koji se odnosi na javne nabavke za 2019. i 2020. godinu po ugovorima za rad van
Javnog odnosa i ostale naknade fizi¢kim i pravnim licima za 2020. godinu [Report on the au-
dit of the regularity of operations of the Joint Stock Company for transportation of oil through
pipelines and transport of oil derivatives through the pipelines “Transnafta”: Pancevo in the
part related to public procurement for 2019 and 2020 under contracts for work outside public
relations and other compensations to natural and legal persons for 2020], No. 400-87/2021-
06/12, 29 July 2021, p. 7.

224 |bid., p. 7.
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using the lowest price criterion (95% for electricity and 96% for oil and gas),
thus avoiding the evaluation of qualitative, social and/or environmental aspects
of tenders. This could lead to sub-optimal contract conditions and procurement
results and fails to take into consideration the full complexity of energy projects,
including their environmental, social and other impacts. It should also be noted
that in Romania a large number of contracts are signed as low value proce-
dures, which could be awarded directly, without an open procedure.?2%:226

Figure 17. Types of procedures used in the energy sector in SEE-9 EU countries (2011 — 2021)
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Source: Procurement data collected by GTI from the public procurement authorities’ webpages.

225 Author’s calculations based on data from the Romanian Open Data Portal and Opentender.eu.

226 The database used for this review retrieved only two contracts for the coal sub-sector. There-
fore, the analysis refers to the electricity and the gas and oil sub-sectors. The latter sub-sec-
tors were merged because, in many cases, neither CPV codes nor object of contract made
it clear to which one of the sub-sectors (oil or gas) the contracts referred to.
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https://opentender.eu/start
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While in Hungary most contracts are awarded in an open competition procedure
among bidders, there are still a significant number of awards where the
competition is restricted or completely eliminated. In the last 10 years, 67% of
procurement contracts have been open, while more than 20% were negotiated
without publication or had some other form of competition restrictions in
place. In contrast, when analyzed by the value of the contracts, only 12.3%
of the tenders involved restrictions.??” The introduction of e-procurement
in 2018 made Hungary’s procurement system more transparent.?® Yet, the
high proportion of single bidding is still a problem (39% of the total in 2018
and 27% in the energy sector??°). Furthermore, most procurement contracts
valued below the EU threshold?® are organized through special procedures
with restricted availability.?%

Lack of transparency, nepotism and favoritism are among the corruption
risks that have haunted public procurement also in Bulgaria for years.?3?
Since 2006, bribes for public procurement contracts started to show signs
of oligopolization and later — of state capture, as fewer and fewer
companies had any access to the public procurement market.?3 For example,
the share of public authorities (buyers) in Bulgaria that provided over 60% of
the value of awarded contracts to a single supplier is about twice as much as
the respective share in Romania, Italy and Spain.?%

Box 18. Public procurement corruption risks: the case of ESO in
Bulgaria (2017-2021)

A case in point of corruption risks in Bulgaria is the operation of a company
in the Bulgarian energy sector that received more than EUR 204 million in
the form of public procurement contracts between 2017 and 2020. EMU, the
beneficiary, has been awarded these public procurement contracts, despite the
fact that it bid, on certain occasions, prices 47% higher than its competitors.
EMU delivered a number of services to the Electricity System Operator — one

227 procurement data collected by GTI from the Hungarian Public Procurement Authority’s
webpage.

228 European Commission, 2019. évi orszagjelentés — Magyarorszag [Country Report Hungary
2019], Brussels, 27.2.2019, SWD(2019) 1016 final.

229 According to procurement data acquired by GTI.

230 The monetary value thresholds, above which different types of public procurement procedures
need to be launched, are described in Directive 2014/23/EU on the award of concession
contracts, Directive 2014/24/EU on public procurement, and Directive 2014/25/EU on
procurement by entities operating in the water, energy, transport and postal services sectors.

21 Transparency International, Corruption Perception Index, 2020; Transparency International,
CPI 2020: Western Europe & European Union, 2020; Wiedemann, T., “Mar a korrupciot is
allamositotta a kormany” [Corruption has already been nationalized by the government],
g7.hu, 2018.

232 Gtefanov, R., Galev, T., and Karaboev, S., Governance of the Bulgarian Public Procurement
Sector: Corruption Risks and Criminal Prosecution, Sofia: Center for the Study of Democra-
cy, 2016.

233 Stoyanov, Gerganov, and Yalamov, State Capture Assessment Diagnostics, Sofia: CSD, 2019.

234 According to analysis of the wholesale of fuels, wholesale of pharmaceuticals and the con-
struction sector. Galev, T., Gerganov, A., and Todorov, B., State Capture Deconstructed:
Risk Measurement in Vulnerable Economic Sectors in Europe, Sofia: Center for the Study of
Democracy, 2021.


https://kozbeszerzes.hu/adatbazis/keres/hirdetmeny/
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-hungary_hu.pdf
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014L0023
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014L0024
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014L0025
https://www.transparency.org/en/cpi/2020/index/hun
https://www.transparency.org/en/news/cpi-2020-western-europe-eu
https://g7.hu/kozelet/20180222/mar-a-korrupciot-is-allamositotta-a-kormany/
https://g7.hu/kozelet/20180222/mar-a-korrupciot-is-allamositotta-a-kormany/
https://csd.bg/publications/publication/governance-of-the-bulgarian-public-procurement-sector-corruption-risks-and-criminal-prosecution/
https://csd.bg/publications/publication/governance-of-the-bulgarian-public-procurement-sector-corruption-risks-and-criminal-prosecution/
https://csd.bg/publications/publication/state-capture-assessment-diagnostics/
https://csd.bg/publications/publication/state-capture-deconstructed/
https://csd.bg/publications/publication/state-capture-deconstructed/
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of the largest state-owned enterprises in Bulgaria.?*®* Some of the contracts
were concluded through single-bidder framework agreements whose budget
has been consequently surpassed by a large margin.?®¢ In June 2021, the-
then caretaker government declared that the case would be investigated
by the State Financial Inspection Agency.?’ In addition, in June 2021, ESO
published a new tender for EUR 138 million that seemed to be designed to
fit EMU’s profile. The tender concerned activities that had previously been
awarded exclusively to EMU, making the company the only competitor with
relevant experience. In addition, following previous patterns and contrary to
legal standards, the tender documentation allowed yet again the signing of
additional contracts on top of the framework agreement, opening the door to
potentially exceeding the tender budget.?*®

Tailored technical specifications

Another common malpractice in the energy sector public procurement in
SEE-9 is the tendency of SOEs to tailor the technical specifications so as to fit
the experience of a specific bidder. To guarantee the success of this method,
SOEs in the region use consultants related to the pre-defined winner of the bid.

Box 19. Hungary: the Elios case (2009-2014)

An investigation by the EU anti-fraud agency, OLAF, revealed that between
2010-2014 many public procurement procedures in Hungary were tailored in
favor of the company Elios Innovativ Ltd. (mostly for the provision of LED lights
at higher than market prices). OLAF noted that a whole network of companies
and consultants with ownership or personal links to Elios were involved in the
fraudulent scheme. Many calls for proposals were drafted so that only this
particular company was eligible to tender. To create the illusion of competition,
alternative offers were submitted from “straw” bidders. The investigators
discovered that these alternative offers were created on the same computer as
the winning bid, providing 7% or 12% higher prices so that Elios’s offer would
win in each procurement. Furthermore, some of the external consultants who
prepared the procurement offers had direct connection to Elios. The most
prominent player was Sistrade Llc., owned by Endre Hamar, who was a co-
owner of Elios until 2014 and was a business partner of Istvan Tiborcz. Tiborcz
was the CEO of Elios between 2009 and 2013 and its owner between 2014 and
2015; he is also the son-in-law of Prime Minister Viktor Orban. Following the
OLAF report, the Public Prosecutor’s Office started an investigation in 2018,
but the police suspended it citing the lack of evidence of a criminal offense.

25 Stanchey, I., ,ObpxaBHata ECO: Equn munuapp 3a TaHto oT PasboiiHa” [The state-owned
ESO: One billion for Tanio from Razboina], Capital.bg, 28 May 2021.

%6 Stanchey, 1., ,A0®W e npoBepsBa goroBopute Ha TaHto oT PasboiiHa ¢ ECO 3a 400 mrniH.
nB.” [The state financial inspection agency will inspect the contracts of Tanio from Razboina
with ESO for BGN 400 million], Capital.bg, 2 June 2021.

27 1bid.

2% Gocheva, R. and Stanchev, I., ,[pean nposepkute ECO 06sBM HOBa CbMHUTENHA
Meranopbyka 3a 275 mnH. ne.” [ESO published new suspicions mega-procurement for BGN
275 million before the inspections], Capital.bg, 10 June 2021.
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In 2019, the government removed the invoices for the projects carried out by
Elios from the bundle of financial documents to be submitted for review to the
EU, effectively sabotaging further investigation.

In Bulgaria, as in other SEE-9 countries, the use of tailored technical
specifications is often premised or excused by the insufficient administrative
and technical capacity of contracting authorities. This has led to an
increased tendency to outsource the process of tender documentation
preparation to external consultants which, in turn, increases the risk of
informal agreements (collusion) with the potential suppliers. In addition, the
volume of public procurements in Bulgaria and in the other SEE-9 countries
has increased exponentially in the past several years, increasing corruption
risks associated with the many more tenders.?*®

Cancellation of tenders and disqualification of companies

The assessment of corruption practices in public procurement in Croatia4,
Albania?* and North Macedonia?*?, has revealed another concerning practice
in SOE tendering in SEE-9 - the unjustified cancellations of tenders and
disqualifications of companies. The alleged objective is to eliminate competing
bids and to ensure that the “designated” winner signs the contract. Forexample,
often when a politically-connected company provides a price offer, which is
higher than the one of any of the other competitors, the latter are disqualified
on some (often minor) technical or administrative grounds, leaving the higher
offer to legally win. Sometimes, if a suitable ground for disqualification cannot
be found, the whole procedure is cancelled and re-launched with different
technical requirements, tailor-made for the “designated” winner. In some
cases, no specific reasons were given. In addition to rigging the process of
free competition in public procurement, with time such practices also lead to
unnecessarily and overly complex bidding requirements, which in themselves
limit competition.

2% Stefanov, Galev, and Karaboev, Governance of the Bulgarian Public Procurement Sector,
Sofia: CSD, 2016..
240 Grund, Z., “Ponisten milijunski natje¢aj za koji istrazitelji sumnjaju da je bio namjesten za Pe-
teka” [The million-dollar tender that investigators suspect was rigged for Petek has been an-
nulled], Telegram, 15 October 2020; Pavi¢,F., “Novi udarac za mo¢nog poduzetnika iz afere
Janaf: Peteku izbili 150 milijuna kuna iz dZzepa” [A new blow for the powerful entrepreneur
from the Janaf affair: Petek got 150 million kuna out of his pocket], Jutarnji list, 15 October
2020; Toma, 1., ,Slu¢aj Janaf samo je kap u moru lopovluka u Hrvatskoj, a zna se tko jedini to
moze dokinuti“ [The Janaf case is just a drop in the ocean of theft in Croatia, and it is known
who alone can end it], Jutarnji list, 18 September 2020.
Exit news, “KESh Officially Approves Dubious Tender,” 4 August 2017.
Center for Civil Communications, /3BeLuTaj o4 MOHUTOPUHIOT Ha jaBHUTe Habasku [Public
procurement monitoring report], N3sewwTaj, Vol. 33, July-December 2019, May 2020; Center
for Civil Communications, /3BeLuTaj o4 MOHUTOPUHTOT Ha jaBHUTE Habaeku [Public procure-
ment monitoring report], N3BewTaj, Vol. 34, January-June 2020, February 2021.
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Box 20. Croatia: Waste water collection and treatment system
of Velika Gorica (2020 — ongoing)

At the beginning of 2020, the largest utility project in the City of Velika
Gorica was launched. The wastewater collection and treatment system had
an estimated value of EUR 13 million and was managed by the local public
company VG Vodoopskrba d.o.o. Two bidders competed in an open call
from July 2020 — construction company Strabag and Elektrocentar Petek.
VG Vodoopskrba announced soon after the closure of the bidding procedure
that they were cancelling the tender because the best submitted offer (from
Elektrocentar Petek) was higher than the estimated value of the procurement.
However, alleged wiretaps released to the media seemed to show collusion
talks between officials and Enektrocentar Peter, which led The Croatian State
Prosecutor’s Office for the Suppression of Organized Crime and Corruption
(USKOK) to start investigation against the owner of Petek, the then mayor
of Velika Gorica and the former president of VG Vodoopskrba d.o.0. Shortly
thereafter the collusion allegations were confirmed by two representatives from
VG Vodoopskrba d.o.0. who admitted that, on the order of the mayor of Velika
Gorica, they set up the tender in favor of Petek’s company. The Croatian State
Prosecutor’s Office for the Suppression of Organized Crime and Corruption
(USKOK) suspects that the people who worked on the public tenders adjusted
the text of the procurement notice, after they received guidelines from Petek.
As of October 2021, the case is still under investigation by USKOK. 243 In the
meantime, the wastewater public utility project has been re-tendered two more
times and was still in court procedures as of the beginning of 2022.24

Bribery

Some corruption schemes in public procurement in energy SOEs in SEE-9
rely on outright bribery. In many such cases the bribes for the evaluators or
the voting members are concealed in the form of a commission or a fee for a
service. In addition, bribes are used after the procurement contract signature,
in order to hide the fact that the winning company has not delivered the
equipment or service in the quantity and/or quality promised in its technical
offer.

23 Grund, Z., “Ponisten milijunski natjecaj za koji istrazitelji sumnjaju da je bio namjesten za Pe-
teka” [The million-dollar tender that investigators suspect was rigged for Petek has been an-
nulled], Telegram, 15 October 2020; Pavi¢,F., “Novi udarac za mo¢nog poduzetnika iz afere
Janaf: Peteku izbili 150 milijuna kuna iz dzepa” [A new blow for the powerful entrepreneur
from the Janaf affair: Petek got 150 million kuna out of his pocket], Jutarnji list, 15 October
2020; Toma, 1., ,Slu¢aj Janaf samo je kap u moru lopovluka u Hrvatskoj, a zna se tko jedini to
moze dokinuti“ [The Janaf case is just a drop in the ocean of theft in Croatia, and it is known
who alone can end it], Jutarnji list, 18 September 2020.

244 Gorica.info, “Natjec¢aj za velikogoricki procista¢: Rok za otvaranje ponuda pomaknut zbog
nove zalbe, novi odreden za sljedecu srijedu, 12. Sije¢nja” [Tender for Velika Gorica Purifier:
Deadline for opening bids postponed due to new appeal, new one set for next Wednesday,
January 12], 7 January 2022.
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Box 21. Use of bribery in public procurement tenders in
energy SOEs in Romania

Bribery investigations have skyrocketed in Romania over the past decade on
the back of the much more active role of the anti-corruption prosecution, the
DNA. This has provided a good set of examples of how bribery schemes in the
energy sector have been organized in the country.

A case in point is the largest hydro power producer, Hidroelectrica. In October
2013 Mihaila loan, a member of the Supervisory Board and advisor to the
Romanian Counsellor for the Minister Delegate for Energy, promised EUR 1.4
million to another member of the same council (the whistle blower in this case).
The deal was to vote in favor of concluding a four-year bilateral contract for the
sale of around 7 TWh of electricity to Energon Power & Gas S.R.L., for EUR
263 million, resulting in a financial damage to the company of almost EUR 40
million. Bradean Eugen, a member of the Board of Directors of the company
and coordinator of the Marketing and Supply Department aided in the bribe
attempt by concealing it as a commission agreement for services that would
have been concluded by an offshore company and the SOE. Both defendants
were sentenced to three years in jail in 2014 and 2015, respectively, for bribe
taking and complicity to bribe taking.?*®

Similarly, in 2011, the Targu Mures branch of Romgaz awarded a public tender
for the purchase of equipment for the gas thermal engines in Cojocna, Cluj
County, to a consortium of three companies. In the framework of this contract,
the director of the Romgaz branch was accused of receiving EUR 60,000 from
a representative of one of the winning bidders, in order to accept and receive
equipment (motor generator) which did not meet the requirements set out in the
award documentation. The director, together with two members of the works
reception commission, were further accused of signing a document on the
receipt procedure for the electricity generator, resulting in financial damages
of over EUR 500,000 for Romgaz (the equivalent to the value paid for the
respective equipment). The case was concluded with acquittals in 2016, due
to the fact that the evidence obtained by the Romanian Information Service
through specific technical surveillance means was considered illegal.?4

Creating ghost companies to win tenders

Often in SEE-9 energy tenders there are instances when a ghost company
with no real economic activity or previous experience is created only to apply
for specific tenders. These companies are usually registered with a small
starting capital, and in several months succeed to win tenders worth millions.
Their success is most often guaranteed by pre-existing political ties

245 National Anticorruption Directorate, Press release no. 999/VI111/3, 13 November 2013; Media-
fax.ro, “Dosarul “Mita la Hidroelectrica” [Bribe at Hidroelectica Case], 13 November 2013.

246 National Anticorruption Directorate, Press release no. 338/VI11/3, 6 April 2017; National An-
ticorruption Directorate, Press release no. 1272/VI11/3, 27 December 2017; National Anticor-
ruption Directorate, Press release no. 324/VIIl/3, 21 March 2016; Decision no. 51 of 16 from
February 2016 regarding the exception of unconstitutionality of art. 142 paragraph (1) of the
Code of Criminal Procedure; Mihai, A., “Efectele Deciziei Curtii Constitutionale nr. 51/2016 in
privinta cauzelor penale aflate pe rolul instantelor de judecata si a celor definitiv solutionate”
[The effects of the Decision of the Constitutional Court no. 51/2016 regarding the criminal
cases pending before the courts and with a final ruling], juridice.ro, 17 March 2016.
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of the companies’ owners. Some of the companies also utilize fraud or other
illegal administrative tricks to claim having substantial work experience in
other countries, difficult to be verified by the national authorities. Moreover,
the allocated tenders sometimes constitute a substantial share of the overall
procurement portfolio of the respective contracting authority. This provides
the newly established companies with further leverage and places the public
bodies in a state of dependency, with little control over the quality of the
provided services.

Box 22. Examples of ghost companies and their procurement success
in Albania

In 2018, the Albanian Transmission System Operator (OST) announced a
tender for the construction of a new 220 kV high-voltage power line between
Burrel and Peshkopi. Then on 30 October 2018 OST entered into contract
with the tender winning company, DH Albania which claimed to be a branch
of a foreign company, Dunwell Haberman. DH Albania was registered in the
country on 18 July 2018, just three months before signing the contract with
OST. The tender was worth EUR 11 million and accounted for about 30% of
the value of all tenders conducted by OST in 2018. The capital of the winning
company at the time of registration in Albania was only USD 1000.

In addition to the OST tender, in 2018 DH Albania won another tender worth
EUR 18 million for the construction of a road intersection in Tirana. Investigative
journalists contacted the Department of Corporations in the state of Delaware,
which verified that the foreign parent company Dunwell Haberman was also
established very recently on June 25, 2018, just a few days before registering at
the National Business Center in Albania (Trade Registry). Hence, it did not have
the 20 years of experience or the projects worth millions of dollars it claimed
to win the tender. The Tirana Prosecutor’s Office started an investigation into
the case, after the broadcast of the investigative show “Te paekspozuarit”.
However, on 24 January 2020, the Tirana Court dismissed the investigation of
senior officials of the Albanian Road Authority and the Transmission System
Operator, claiming that these officials had no responsibility for verifying the
documents submitted in tenders.?*”

247

Te paekspozuarit, Zbulohet mega vjedhja e parave te shqiptareve, Youtube Video, 6 Decem-
ber 2018; Balkan Web, “Zbulohet mashtrimi me tenderin e Unazés sé Tiranés” [Fraud with
the tender of the Tirana Ring is revealed], 6 December 2018; BIRN, gazetamapo.al, “Gjykata
vulose mbylljen e hetimit per ARRSH dhe OST per skandalin e DH-Albania” [The court
seals the closure of the investigation against ARA and OST for the scandal of DH Albania],
24 January 2020; Euronews Albania, pamfleti.net, “Prokuria mbyll hetimet per tenderin e
Unazes” [Prosecution closes investigations for the tender of the New Ring, Braimllari reacts:

‘Ramaforma’ is clear, it imprisons the citizens], 23 January 2020.
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THE WAY FORWARD:
CONCLUSIONS AND POLICY
RECOMMENDATIONS

The comparative analysis of SEE-9 public procurement and energy SOEs
management practices reveals continuing corruption and state capture risks,
despite overall improvement in governance and the emergence of good
practices.

Public procurement integrity risks in the region stem largely from favourit-
ism and clientelism, i.e. the preference of a group of companies due to their
owners’ political connections. In addition, the common practice of contract
overpricing and tailored tender specifications leads to inefficient tendering
and thus to considerable losses to both the national budget and the society as
a whole. Inefficient bureaucratic practices and often-unclear hierarchy of ac-
tors involved in procurement processes regularly lead to conflict of interests.
Furthermore, the high share of non-open procedures curtails overall trans-
parency and limits the usability of public procurement databases. Finally, the
malicious practice of ex-post contract modifications indicates the presence
of corruption. The pandemic has only added fuel to the fire by increasing the
number of inherently restricted “urgent” procedures that circumvent the usual
procurement legislation. The overuse of less transparent urgent procedures
has led to more abuses and the unclear regulations made ex-post account-
ability of contractors and suppliers more difficult. The quantitative assessment
of the procurement market shows that the pandemic caused overall integrity
to decline, especially in the most affected — healthcare and other COVID-re-
lated product — markets. There are also some positive public procurement
trends in the region, such as the implementation of new procurement laws,
the launch of better functioning electronic procurement systems and to some
extent — the improvement of the transparency in the procurement review pro-
cesses. However, the most deeply rooted issues remain.

A number of common regulatory and governance deficits that have also
undermined the management of energy state-owned enterprises
(SOEs) and contributed to the increase of state capture risks in Southeast
Europe. The lack of transparency and public accountability are at the heart
of the problem. This affects the appointment of SOE board members, the
financial and operational reporting and the companies’ investment decisions.
Insufficient transparency can be attributed to the lack of appropriate monitoring
mechanisms and a strategic vision for improving the governance of SOEs.
The available (although sometimes incomplete) financial data about the
companies reveals their overall poor performance and considerable debt and
liquidity issues, especially among coal-based power generation plants. The
financial mismanagement cases reveal common path dependencies, where
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political influence on the SOEs’ management and regulatory authorities
breed financial mismanagement practices (e.g. weak financial discipline)
and harmful regulatory decisions (e.g. prices artificially-held below market
level). The resulting financial instability in turn eats into the profitability of
SOEs and their ability to invest in the maintenance of their assets and in
new projects. In a number of cases, the financial mismanagement of SOEs
remains unsanctioned and is even facilitated by direct or indirect state aid
for struggling SOEs, which perpetuates existing governance risks. Ultimately,
these bad practices weigh on the state budget and taxpayers. In addition,
there is a tendency to award energy sector public procurement contracts via
non-transparent procedures, with a high share of single bidding. Contractors
can sometimes use consultants close to the winning organization to “tailor” the
documentation and technical specifications for a specific company. In some
cases, procurement procedures are avoided altogether via direct-negotiation
agreements or by using emergency procedures. Companies, which have not
been pre-selected by the contracting authority are disqualified on dubious
grounds, or the whole tenders are cancelled. Amendments to the procurement
contracts through annexes, including such that increase the price or lower the
quality requirements are also increasing corruption risks and undermine the
efficiency of public procurement procedures.

Based on the in-depth review of the public procurement systems and the
management of energy SOESs, several key policy recommendations could
be outlined (see Table 3). These need to be urgently taken into consideration
and implemented to reduce their negative effect on market competition
and democratic integrity in Southeast Europe. Closing these outstanding
governance gaps has become particularly important with the rise of global
power competition and the increase of pressure from authoritarian regimes
on the region, most notably Russia and China.

The Kremlin’s war in Ukraine, which has triggered successive rounds of
G7 economic sanctions on Russia are likely to increase significantly the
geoeconomics governance risks for the SEE-9 countries. Russian and
Chinese capital flows in the region, in particular such related to large-scale
energy projects are likely to be further concealed and to seek non-competitive
access to regional markets.?*® The Kremlin is also likely to increase its
pressure on SEE-9 countries to defy their EU bids and adopt bilateral-deal-
based contracts, rather than rely on rule-based public procurement systems.
Hence, while embarking on specific reforms outlined below, this calls on the
EU, its member states and the SEE-9 countries to act together to reinforce
the EU-integration path of the region, guaranteeing its democratic and rule
of law-based development. Good governance reforms in SEE-9 require both
strong political action as well as continuing technical capacity building to
close governance vulnerabilities in public procurement and the energy sector
SOEs.

248 Shentov, O., Stefanov, R., and Vladimirov, M. (eds.), The Kremlin Playbook in Europe, Sofia:
Center for the Study of Democracy, 2020.
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Table 3. Policy recommendations

Identified problem Recommended actions, measures and solutions

Safeguarding public procurement integrity

There is overwhelming evidence Strengthen procurement monitoring
on the presence of particularistic
(informal) ties between contracting
authorities and politically favored
suppliers. The resulting inefficien-
cies caused by tender overpricing
and tailored tender specifications
can lead to severe losses for the
budget and the society.

Policymakers should increase the efficiency and frequency of audits and monitor-
ing visits. A higher risk of punishment, in turn, could contribute to higher levels of
compliance with rules and lower levels of corruption?®. However, as frequent audits
could demotivate companies to use of more complex open procedures,?? it is im-
portant to implement targeted audits based on thorough risk analysis. This requires:
« the development and maintenance of appropriate, publicly available procure-
ment datasets;
 the development of efficient, dynamic, risk models (e.g., time and practice sen-
sitive “red-flag” identification);
« the recurring training of the monitoring agencies’ staff, with potential CSO sup-
port.

The unclear hierarchy and conflict Increase institutional efficiency
of interest in public procurement
governance increases the risk of
systemic corruption.

Policymakers should separate different government functions related to public pro-
curement by clarifying roles and reducing ambiguity and overlap between institu-
tional mandates. Furthermore, the implementation of a procurement code of con-
duct or code of ethics could provide much needed guidance in situations of conflicts
of interest or corruption.?' In particular, SEE-9 need to strengthen the capacity of
public prosecutor offices and courts to investigate and adjudicate on more complex
public procurement procedures. In this respect, the European Public Prosecutor’s
Office, EU anti-fraud service OLAF, as well as Europol and the European Court of
Auditors could provide valuable guidance, best practice examples, and support to
national efforts to improve institutional efficiency.

The overuse of non-open proce- Decrease the share of non-open procedures
dures is a severe problem in many
countries in the region. Restricted
and closed procedures can in-
crease corruption risk and procure-
ment prices while decreasing the
transparency and accountability of
the procurement market.

Policymakers should promote the use of open procedure types (as opposed to non-
open procedures) by modifying legislation accordingly. This could be achieved for
example, by decreasing the value threshold below which procedures can be directly
awards. Decision-makers could also influence the number of non-open procedures
indirectly by educating contracting authorities on the importance of transparency
and accountability.

The possibility for discriminating Improve contract awarding mechanisms
tenderers based on technical spec-
ifications as well as the overly de-
tailed characteristics of the subject
of public procurement discourages
competition and increases corrup-
tion risk.

Contracting authorities should strive to draft inclusive tender specifications, without
overburdening the decision process. Meanwhile policymakers should set clear rec-
ommendations and straightforward regulations on when more restrictive specifica-
tions are acceptable. Finally, independent monitoring agencies should closely follow
compliance with these regulations.

249 Fazekas, M. and Blum, J., Improving Public Procurement Outcomes: Review of Tools and the State of the Evidence Base, Policy Research
Working Paper No. 9690. World Bank, Washington DC., 2021.

250 Gerardino, M., Litschig, S., and Pomeranz, D., Can Audits Backfire? Evidence from Public Procurement in Chile, NBER Working Paper
Series, 23978, 2017.

21 Fazekas and Blum, Improving Public Procurement Outcomes, Policy Research Working Paper No. 9690, World Bank, Washington DC.,
2021.


https://openknowledge.worldbank.org/handle/10986/35727
https://www.nber.org/papers/w23978
https://openknowledge.worldbank.org/handle/10986/35727
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Identified problem
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(Continued)

Recommended actions, measures and solutions

Discontinuing Covid-19 emergency procurement rules

The emergency regulatory chang-
es have significantly affected the
integrity of the procurement mar-
kets in SEE-9. Although the strict-
est restrictions have been lifted by
the end of the summer of 2020,
there are still a few pandemic spe-
cific regulations that remain at the
beginning of 2022. In addition,
governments are not transparent
about their “returning to normal”
plans, and hence loopholes for
the excessive use of urgent proce-
dures persist.

The pandemic has highlighted the
need for more transparent public
procurement policy making pro-
cesses. Specific details on newly
introduced regulations were often
vague or not properly reported.
This significantly reduced trans-
parency and the ex-post account-
ability of contractors and suppliers.
The limited reporting requirements
of specific procurements, such as
urgent procedures have increased
the risk of corruption.

The dependence of contracting
authorities on specific suppliers
is hindering competition. Procure-
ment data shows that these ten-
dencies have been amplified by the
pandemic in SEE-9.

Reverse temporary changes to emergency procurement rules

Any remaining public procurement related regulatory changes should be withdrawn,
such as the simplified use of urgent procedures during the pandemic. The with-
drawal should be appropriately communicated by the relevant governmental or-
ganizations. Furthermore, in-depth guidance should be given both to contracting
authorities and suppliers on how to return to their normal procurement practices.

Increase the transparency of the public procurement system

Greater transparency can be achieved by informing citizens adequately and
promptly about changes in public procurement legislation. Furthermore, transpar-
ency should be promoted by the procurement authorities, including increase of data
availability about all types of procedures on e-procurement websites (i.e., urgent
procedures should have stricter ex-post reporting requirements).

Additionally, policymakers should rely more on the resources and capabilities of an-
ti-corruption agencies, civil society organizations and their watchdog portals. These
organizations could provide novel indicators and red-flags to help make sense of
the diverse and often hard-to-interpret data, as well as ideas on how to improve the
government public procurement portals with new functionalities.?%?

Public procurement practices during the Covid-19 emergency periods in SEE-9
should be inspected specifically for any irregularities and fraud.

Decrease buyers’ dependence by increasing the fair competition

Policymakers should foster fair competition by breaking down market entry bar-
riers. Empirical evidence suggests that the more favorable treatment of specific
underrepresented bidder and product classes, such as SMEs, could successfully
reduce procurement prices.?5*2% Competition could be promoted by aiding smaller
enterprises — often with insufficient administrative and human resources — to enter
the procurement market. This can be done, for example, through:

* reserving contracts to be awarded solely to SMEs;

* carrying out trainings and workshops for SMEs;

» making documentation or guidance focused on SMEs available online;
 simplifying administrative procedures.

252 |bid.

253 Krasnokutskaya, E. and Seim, K., “Bid Preference Programs and Participation in Highway Procurement Auctions,” in American Economic
Review, Vol. 101(6), 2011, pp. 2653-2686.

254 Nakabayashi, J., “Small business set-asides in procurement auctions: An empirical analysis,” in Journal of Public Economics Vol. 100,
2013, pp. 28—-44.
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Table 3. Policy recommendations (Continued)

Identified problem Recommended actions, measures and solutions

Improving the energy sector management of SOEs

Currently the management of the Apply the best international standards on corporate governance
energy SOEs from the region is not of state-owned enterprises

in line with the best international
practices and standards. There is
a lack of transparency and clear
rationale regarding the energy
SOESs’ investment, management,
staff appointment and price-setting
decisions. Moreover, legal chang-
es and strategic decisions in the
energy sector in SEE-9 are often
taken behind closed doors in high
political offices, without wide public
debate or expert consultation.

e Counter corruption and state capture risks in the energy sectors of the countries
in the region through cancelling market-distorting energy subsidies, separating
political parties from the management of state-owned companies, and improving
the staffing procedures in SOEs in order to professionalize the management of
the energy sector;

e Interparty committees in the SEE parliaments should commission external inde-
pendent annual energy policy reviews, which could include: a) an assessment
of energy policy performance vis-a-vis the stated priorities for the year, the pro-
gramming budget, and the strategic goals; b) an evaluation of the financial state
of state-owned energy enterprises and an identification of the risks to the sector’s
development, including required state guarantees and risks of hidden privatiza-
tion; ¢) an outline of the priority areas of development of the energy policy for the
next year.

e Improve the independence of national energy and competition regulators by in-
creasing their administrative and financial capacity, and removing political ap-
pointments that do not comply with the highest conflict of interests and technical
qualification standards;

e Make the legal base and the practices applied in energy SOEs fully compliant
with the OECD Guidelines on Corporate Governance of State-Owned Enterpris-
es;?® Crucially, this includes clear rules and mainstreaming of practices that en-
sure:

— The operational autonomy of SOEs, the independence of their boards from
political influence, and merit-based appointments.

— Full transparency and disclosure of relevant financial and non-financial in-
formation, including but not limited to timely, regular publication of detailed
financial reports, disclosure of the governance structure of SOEs, company
objectives and the plan for their implementation.

e The use of national, EU, or other forms of public funds in large-scale projects
should be tied to a clear strategy with well-defined targets and key performance
indicators (KPIs) that are the result of open public discussion. There should also
be full public accountability regarding the actual spending of the funds.

e Detailed information regarding large-scale energy infrastructure projects, includ-
ing cost-benefit analysis, should be made public in a timely manner;

e Reconsider involvement in large-scale energy projects pursued by non-demo-
cratic states, such as the TurkStream gas pipeline, in light of the risks they pose
to energy security and their role in reinforcing Kremlin-backed state capture net-
works. In light of the war in Ukraine, Bulgaria, Serbia and Hungary need to re-
examine the terms of the pipeline’s utilization, so as to ensure bigger third-party
access to the infrastructure to diversify the gas supply in the region.

25 OECD, OECD Guidelines on Corporate Governance of State-Owned Enterprises, 2015 Edition, Paris: OECD Publishing.
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Identified problem
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(Continued)

Recommended actions, measures and solutions

Integrity rules and due diligence
are largely missing in the public
procurement practices of energy
sector SOEs in SEE-9.

Establish integrity checks and stronger due diligence specifically
for the procurement procedures in the energy sector SOEs:

The integrity of the evaluation committees and any external experts or consul-
tants should be guaranteed and constantly checked, thus excluding any possibil-
ity for conflict of interest or political influence;

Framework contracts and restrictive procedures should be used only in excep-
tional circumstances, and these should be carefully reviewed and submitted to a
selective external audit on an annual basis;

Deadlines for tender submission should be sufficient and proportional to the com-
plexity of the offer;

Strict internal procedures should be put in place to detect fake competition prac-
tices; Recently created companies with no experience in the procurement area
should either be excluded from certain competitions or included with great cau-
tion;

Large procurement contracts, with strategic importance to the sector and the
society in general, should not be evaluated solely based on the lowest price, but
also include qualitative, technical and environmental assessment criteria;
Annulling of tenders as well as any changes of the contract through annexes
(including increase of the price or lowering of the requirements) should be rare
and duly justified;

Special attention should be placed on monitoring the integrity risks of listing spe-
cific projects as pre-determined for funding under national investment strategies
such as National Recovery and Resilience Plans, Territorial Just Transition Plans
and national-based operational programs for the EU Regional Development
Funds;

Past concession agreements in the energy sector could also benefit from re-
views and integrity checks;

Information on public procurement should ideally be available in machine-read-
able format within a database allowing search by multiple criteria and filters.

Source: R2G4P, 2022.



ANNEX:
COMMON PROCUREMENT VOCABULARY
AND CONTRACT VALUE GROWTH

Table 4. CPV code description

CPV code CPV Description CPV code CPV Description

Products identified from the TED COVID related tenders list

45215142  Intensive-care unit construction work 33157810 Oxygen therapy unit
33631600 Antiseptics and disinfectants 39330000 Disinfection equipment
33191000  Sterilisation, disinfection, and hygiene devices 35113400 Protective and safety clothing

33191100  Steriliser 33157110 Oxygen mask

33191110  Autoclaves 33157400 Medical breathing devices

33192120 Hospital beds 33694000 Diagnostic agents

33157000 Gas-therapy and respiratory devices 33141420 Surgical gloves

33157100  Medical gas masks 33195110 Respiratory monitors

33157110  Oxygen mask 33670000 Medicinal products for the respiratory system
33157200  Oxygen kits 33673000 (I;/ilzs;ciggl products for obstructive airway
33157300 Oxygen tents 33674000 Cough and cold preparations

33157400 Medical breathing devices 33675000 Antihistamines for systemic use
33157500 Hyperbaric chambers 18143000 Protective gear

33157700 Blow bottle 18424300 Disposable gloves

33157800 Oxygen administration unit

Products regulated for the COVID emergency based on the Romanian Ordinance nr 11/2020

33192160  Stretchers 33735200 Frames and mountings for goggles
33172200 Resuscitation devices 33735000 Goggles

33195000 Patient-monitoring system 42514310 Air filters

33195100  Monitors 33111640 Thermographs

33195200 Central monitoring station 33186100 Oxygenator

33194110  Infusion pumps 33127000 Immuno-analysis devices

18114000  Coveralls 33926000 Autop_sy fluid collection vacuum aspirators
or tubing

35113410  Garments for biological or chemical protection 33141310 Syringes

18142000 Safety visors 33141320 Medical needles

33735100  Protective goggles 33124130 Diagnostic supplies
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Table 5. Top 5 companies with the largest absolute contract value growth
between 2020 - June 2021 compared to their winnings between
July 2018 - 2020

Suppliers' name

Absolute
contract value
growth (EUR)

Atlas Pharma Kft. 98,200,000
Medimpex Zrt. 79,200,000
Hungary EUROMEDIC-PHARMA Zrt. 35,800,000
Biotest Hungaria Kft. 22,500,000
Roche (Magyarorszag) Kift. 21,100,000
Oktal Pharma d.o.o. 57,300,000
Bioveta, a.s. 5,310,547
Croatia Biomax d.o0.0. 3,824,602
Medi-lab d.o.o. 3,632,288
BIOSPECTRA, d.o.o. 2,955,134
Mediplus exim Srl. 100,000,000
Farmaexim Sa. 84,100,000
Romania Farmaexpert D.C.I. Srl. 56,500,000
Medical Ortovit Srl. 33,100,000
Europharm Holding Sa. 27,400,000
B. Brown Medical EOOD 42,000,000
Sopharma Trading AD 36,900,000
(E‘T‘fz'ga(;in""ly) Roche Bulgaria EOOD 36,400,000
Phoenix Pharma EOOD 26,300,000
Pharmnet EAD 21,600,000
Dr. Panovski Skopje 170,000,000
Promedika Dooel Skopje 80,500,000
North Macedonia Alkaloid Cons uvoz izvoz Dooel Skopje 52,800,000
Biotek Doo Skopje 51,000,000
Avicena Doo Skopje 50,400,000
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PERMBLEDHJE EKZEKUTIVE

Parimet e qeverisjes sé miré vazhdojné té pérballen
me njé numér né rritie sfidash né rajonin e Evropés
Juglindore. Lufta né Ukrainé ka treguar qarté se si sfidat
e sundimit té ligjit né rajon minojné jo vetém zhvillimin
e tij ekonomik, por edhe unitetin dhe géndrueshmériné
e BE-sé pérballé kércénimeve té jashtme autoritare.
Shtetet e rajonit té anétarésuara né BE vitet e fundit, jané
ndér pérfituesit mé té médhenj neto té financimit té BE-
sé. Megjithaté, luhatjet e demokracisé dhe korrupsioni
vazhdojné té ndjekin shoqgérité e tyre, pavarésisht nga
pérpjekjet e vazhdueshme, dhe ndérmarrja e hapave
specifiké t€¢ BE-sé dhe SHBA-sé pér té adresuar
kéto sfida. Kéto hapa pérfshijné Mekanizmin e
Bashképunimit dhe Verifikimit pér t€ monitoruar reformat
anti-korrupsion dhe reformat né systemin gjygésor né
Bullgari dhe Rumani pas anétarésimit té tyre né 2007,
kérkesat shumé mé té ashpra pér sundimin e ligjit pér
anétarésimin e Kroacisé né 2013, sanksionet e SHBA
sipas Aktit Global Magnitsky né Bullgari né 2021,
dhe nxitja e njé procesi té ri ndéshkues té krijuar pér
ngrirjen e fondeve té BE-sé pér Hungariné né vitin
2022. Vendet e Ballkanit Peréndimor, té cilat aspirojné
té anétarésohen né BE, pérballen me sfida edhe mé té
médha té geverisjes. S& bashku me lodhjen e BE-sé nga
zgjerimi, kjo ka rezultuar né vonesa té€ vazhdueshme
té perspektivave té anétarésimit né BE, rrite té
zhgénjimit popullor né shogérité e tyre dhe tendenca té
pérséritura jodemokratike. Boshlléqet e vazhdueshme
té geverisjes né té gjithé Evropén Juglindore, jané
pérkeqésuar mé tej nga pandemia COVID-19 dhe lufta
e Kremlinit né Ukrainé.?%® Raporti i Qeverisjes sé Miré té
EJL-sé synon té ofrojé njé kuptim mé té thellé té kétyre
sfidave dhe té hapé rrugén pér reforma efektive kundér
korrupsionit né nénté vende — katér vende anétare dhe
pesé qé aspirojné€ pér anétarésim né BE - Bullgaria,
Kroacia, Hungaria, Rumania, Shqipéria, Bosnja dhe
Hercegovina, Magedonia e Veriut, Mali i Zi dhe Serbia.
Raporti i kétij viti fokusohet né dy nga dobésité mé té
sprovuara té qeverisjes né rajon: prokurimin publik
dhe qeverisjen e ndérmarrjeve shtetérore né sektorin
e energjiseé.

256 Stefanov, R. and Vladimirov, M., The Kremlin Playbook in South-
east Europe: Economic Influence and Sharp Power, Sofia: Center
for the Study of Democracy, 2020.

Integriteti i prokurimeve publike

e Prokurimi publik pérbén njé pjesé té konsider-
ueshme té PBB-sé si né ekonomité me té ardhura
té larta ashtu edhe né ato me té ardhura té uléta.
Né té gjithé globin ajo pérfagéson 15% deri né 30%
té PBB-sé. Ky véllim i madh i shpenzimeve publike
mund té luajé njé rol vendimtar né progresin ekono-
mik dhe social nése shpérndahet né ményré efikase.
Megijithaté, éshté gjithashtu njé nga aktivitetet e
geverisé mé té cenueshme ndaj korrupsionit.?%” Sip-
as Zyrés sé Kombeve té Bashkuara pér Drogén dhe
Krimin, 10% deri né 25% e vlerés sé pérgjithshme
té njé kontrate publike mund té€ humbet pér shkak
té praktikave té dyshimta.?®® Ndérsa korrupsioni né
prokurimet publike mund té marré shumé forma,
ekziston njé grup teknikash korruptive gé pérdoren
né ményré aktive né Evropén Juglindore pér té pér-
dorur paraté publike pér pérfitime private.

e Favoritizmi dhe klientelizmi. Njé nga format
mé té zakonshme té parregullsive té prokurimit
né rajon éshté trajtimi preferencial i kompanive
pér shkak té lidhjeve politike té pronaréve té tyre.
Pér shembull, né Kroaci, rreth gjysma e vlerés
totale té kontratés fitohet nga ofertuesit gé nuk
jané subjekte private, por kompani pjesérisht ose
plotésisht né pronési té shtetit.?®® Shumé kompani
private né té gjithé rajonin, pronarét e té cilave jané
té lidhur ngushté me politikané té rangut té larté, po
fitojné prokurime publike qé jané krijuar pothuajse
ekskluzivisht pér ta. Pér shembull, né Hungari gjaté
11 viteve té fundit, partia né pushtet ka krijuar njé
elité té re ekonomike, korporatat e sé cilés marrin
subvencione té€ médha né sektoré té tillé si turizmi.2e°

27 OECD, Preventing Corruption in Public Procurement, 2016;
World Bank, Fraud and corruption awareness handbook: how it
works and what to look for — a handbook for staff, Washington,
D.C.: World Bank Group, 2013.

258 UNODC, Guidebook on anti-corruption in public procurement
and the management of public finances: Good practices in en-
suring compliance with article 9 of the United Nations Convention
against Corruption, 2013.

2% OECD, OECD Review of the Corporate Governance of State-
Owned Enterprises in Croatia, 2021.

260 Andras, B., “Sokkol6: a kormany az igénylék fél szazalékanak
adta a turisztikai tamogatasok kétharmadat”, valaszonline.hu,
26 February 2021.
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e Mbicmimi i kontratave. Mbicmimi i kontratave
éshté njé formé tjetér mbizotéruese e mashtrimit
té prokurimit t& bazuar né favorizim. Ai pérfshin njé
spektér mé té gjeré autoritetesh kontraktore dhe fur-
nitoré. Né Hungari, 90% e projekteve té prokurim-
it publik mbicmohen mesatarisht me 25%.25! Né
meényré té ngjashme, né Magedoniné e Veriut rapor-
tet hetimore kané gjetur dallime té médha midis
¢mimeve té tregut dhe ¢cmimeve té kontratés té disa
produkteve me specifika identike.?52

e Specifikimet e pérshtatura té tenderit. Njé tekniké
e shpeshté e korrupsionit éshté krijimi i kérkesave
tepér specifike té tenderit qé pérshtaten vetém me
kualifikimin dhe ekspertizén e njé firme.

e Konflikti i interesit né procesin e tenderimit.
Rastet e konfliktit t€ interesit té “nivelit té lart€” nuk
ishin té rralla vitet e fundit né Serbi dhe u béné edhe
mé té shpeshta qé nga fillimi i pandemisé COVID-
19263, Né Bullgari, konflikti i interesit éshté materi-
alizuar né procedurat e brendshme,?®* né té cilin
mjetet buxhetore jané siguruar pa tender pér njé
ndérmarrje shtetérore. Kjo e fundit, né vend gé té
kryente té gjitha aktivitetet brenda, si¢c parashikon-
te ligji, mé pas nénkontraktonte kompani private, té
cilat ishin pérzgjedhur paraprakisht né procedura té
papérshtatshme. Njé kontraktim i tillé mashtrues i
brendshém arriti né 4.4 miliardé euro ose mbi 42%
té vlerés sé té gjitha kontratave té prokurimit publik
té geverisé né 2019 — 2020.25°

e Pérqgindja e larté e procedurave jo té hapura.
Ka disa arsye té besueshme pér pérdorimin
e procedurave té mbyllura ose té kufizuara té
prokurimit, pér shembull nése zbulimi i pérmbajtjes
sé tenderit do té pérbénte rrezik pér siguriné
kombétare ose nése vlera e tenderit &shté mjaft

21 | jgeti, M. et al. Korrupcio, gazdasagi teljesitmény és jogallamisag
Magyarorszagon: A Korrupcié Erzékelési Index eredményei
2019-ben, Tl Hungary, 2019.

262 Center for Civil Communications, Public procurements in North

Macedonia at times of corona: How it was and what can be done
in the future?, Skopje: CCC, 2020.

263 Centar za primenjene evropske studije, ALARM IZVESTAJ o
stanju u oblasti javnih nabavki u Srbiji 2020. godine, CPES, No-
vember 2020.

264 SIGMA, In-house Procurement and Public/Public Co-operation,
Sigma Programme, Brief 39, 2016.

265 Sokolova, T., ,Cny>XeGHUSAT kabUHET crnpa XapYyeHeTo Ha MUIK-
apawm 6e3 obectBeHn nopbykm”, Mediapool.bg, 30 June 2021.
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e vogél pér té mos paraqitur rrezige t¢ médha
korrupsioni. Megjithaté, autoritetet kontraktore té
EJL-sé shpesh pérdorin procedura té kufizuara né
rastet kur ato nuk do té ishin té nevojshme.

e Modifikimi i kontratés né fazén e zbatimit.
OShC-t¢ nga rajoni raportojné praktikén
kegdashése té modifikimeve té kontratés pas
nénshrimit, duke rezultuar né njé ¢mim shumé
mé té larté se pritshmérité fillestare. Kéto
modifikime jané té& véshtira pér t'u gjurmuar pér
shkak té informacionit t&€ kufizuar né shumicén
e fageve zyrtare té internetit té prokurimit.2®

COVID-19 shkaktoi ndryshime né prokurimet
publike dhe pérdorimin e procedurave
urgjente

Pandemia rriti numrin e procedurave ‘“urgjente” té
kufizuara né thelb gé& anashkalojné legjislacionin e
zakonshém té prokurimit. Vlerésimi sasior i tregut té
prokurimit tregon se ai shkaktoi njé rénie té pérgjithshme
té integritetit té prokurimit publik, vecanérisht né
tregjet mé té prekura — té kujdesit shéndetésor dhe té
produkteve té tjera té lidhura me COVID. Kéto ¢éshtje
jané ilustruar nga ,,Céshtja e respiratoreve” né Bosnje
dhe Hercegovingé.?®” Né Kroaci, lista e mallrave dhe
shérbimeve pérté cilatmundté pérdoreshin marréveshjet
e prokurimit té drejtpérdrejté u mbajt konfidenciale deri
né dhjetor 2020. Lista u publikua vetém pér shkak té
presionit t& konsiderueshém nga publiku i gjeré.?®®
Né Hungari, gjaté Gjendjes sé Jashtézakonshme,
Kryeministri kishte fuginé té vendoste se cilat procedura
kishin t&¢ bénin me pandeminé COVID-19, dhe pér
kété arsye mund té bliheshin pérmes cmimeve té
drejtpérdrejta.®

266 Mendes, M. and Fazekas, M., DIGIWHIST Recommendations for
the Implementation of Open Public Procurement Data — An Im-
plementer’s Guide, 2015.

267 Katavic, I., “Afera ‘Respiratori’: Premijer FBiH Fadil Novali¢ za-
drzan u SIPA-i”, Slobodnaevropa.org, 28 May 2020; Radiosara-
jevo.ba, “Afera Respiratori: Novali¢ i drugi optuzeni stigli na novo
rociste”, 17 November 2021.

268 Nacionalno.hr, “Most trazi da se medicinska oprema nabavl-
ja kroz postupak javne nabave”, 9 December 2020; Croatian
Government, /zvjeS¢e o izvrSenim nabavama zaStitne opreme
u svrhu provedbe mjera zaStite zdravija i jacanja nadzora nad
Sirenjem koronavirusa, Ministry of Economy and Sustainable De-
velopment, Directorate for Commodity Stocks, 2020.

2% Pyublic Procurement Authority, A Kozbeszerzési Hatdésag
véleménye a koronavirus terjedésére tekintettel elrendelt
veszélyhelyzettel kapcsolatban felmerildé egyes kdzbeszerzési
kérdésekkel 0sszefliggésben, 2020.
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Rreziku i korrupsionit lidhur me prokurimet
né sektorin e kujdesit shéndetésor

Analiza e té dhénave pér raportin aktual tregon se midis
tremujorit té paré té 2017 dhe tremujorit té dyté té 2021,
Indeksi i Rrezikut té Korrupsionit né tregun e COVID
(CRI)?° &shté rritur me rreth 10 piké pérgindjeje né
Rumani dhe Kroaci.?”" Rritja ishte e pérkohshme dhe
U pasua nga hjé rénie e ngadalté por e géndrueshme.
Analiza e t€ dhénave zbulon gjithashtu se né njé vit e
gjysmé varésia mesatare e blerésve té sektoréve té
kujdesit shéndetésor u rrit ndjeshém né Hungari, si dhe
pak né Kroaci, krahasuar me periudhén 2017-2020. Pér
mé tepér, autoritetet e kapura kontraktore jo vetém qé
kané ofruar njé pjesé mé té madhe, por edhe njé vleré
mé té larté té fondeve publike pér furnitorét e tyre té
favorizuar.

Qeverisja e ndérmarrjeve shtetérore né
sektorin e energjisé

Sektori i energjisé éshté njé nga problemet kryesore
sistematike té geverisjes gé con né humbje té kon-
siderueshme té pasurisé publike?”? dhe siguron hyrje
pér financime té€ paligjshme dhe ndikim té huaj autor-
itar né rajon?’3. Sektori i energjisé &shté i njé réndésie
vendimtare pér Evropén Juglindore, pér shkak té sta-
tusit té tij si nj& monopol natyror (shpesh né pronési té
shtetit), ndjeshmérisé sociale té njerézve ndaj rrities sé
¢cmimeve (sic kané treguar protestat né té gjithé rajonin
gjaté dekadés sé fundit), dhe investimet e médha dhe
interesat financiare né rrezik. Diagnostifikimi i Vlerésim-
it t& Kapjes sé Shtetit (SCAD) e identifikon sektorin si
shumé té cenueshém ndaj monopolizimit.?* Vendet e
EJL jané pérballur me akuza t& shumta pér bllokimin e

27 Fazekas, M. and Kocsis, G., Uncovering High-Level Corruption:
Cross-National Corruption Proxies Using Government Contract-
ing Data, Working Paper series: GTI-WP/2015:02, Budapest:
Government Transparency Institute, 2015

See GTI's Global Government Contracts database, 19 July 2021.

Southeast European Leadership for Development and Integrity,
Energy Governance and State Capture Risks in Southeast Eu-
rope: Regional Assessment Report, SELDI, 2016.

27
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Vladimirov, M. et al., Russian Economic Footprint in the Western
Balkans: Corruption and State Capture Risks, Sofia: Center for
the Study of Democracy, 2018.

Based on data for Bulgaria, Romania, Italy and Spain. For more
information: Stoyanov, A., Gerganov, A., and Yalamov, T., State
Capture Assessment Diagnostics, Sofia: Center for the Study
of Democracy, 2019. See also, Shentov, O., Stefanov, R., and
Todorov, B. (eds.), Western Balkans 2020: State-Capture Risks
and Policy Reforms, SELDI, 2021.
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Rrisget kryesore té geverisjes pér menaxhimin
e NSH-ve té sektorit té energjisé

Organizimi ligjor nuk éshté né pérputhje
me udhézimet e OECD

Transparencé financiare e kufizuar

Cenueshméria financiare dhe mungesa e
vizionit strategjik pér investime

Emérimet politike
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Deficitet e integritetit t& prokurimit publik

Burimi: Qendra pér Studimin e Demokracisé, 2022.

liberalizimit té€ tregut t& gazit né favor té rrjeteve lokale
té korporatave oligarkike dhe pér pérfitimin e furnizue-
sve té gazit té kontrolluar nga Kremlini. Késhtu, nése
nuk geveriset si¢c duhet, sektori mund té€ démtojé pa-
varésiné dhe zhvillimin e vendeve té EJL.

Deficitet e Ilogaridhénies publike né ndérmarrjet
shtetérore té energjisé (NSH) jané té dukshme né njé
numeér rastesh, té zbuluara nga raportet investigative
té mediave, raportet e shogérisé civile ose auditimet
e autoriteteve publike pérkatése né té gjithé rajonin
e EJL. Kéto céshtje kontribuojné né njé mjedis
socio-politik ku praktikat e kegmenaxhimit financiar
né NSH lejohen té Iulézojné dhe merren vendime
joefikase ose t€ démshme pér investimet. Mungesa
e njé kuadri ligjor t& géndrueshém éshté njé faktor
kyc gé mundéson transparencén e kufizuar financiare
dhe ndérhyrjen e gjeré politike né menaxhimin e
pérditshém té NSH-ve.
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Transparenca

Kuadri rregullator i geverisjes sé korporatave &shté ende
né zhvillim né rajon, megjithése jané béré disa pérmiré-
sime né vitet e fundit. Kuadri ligjor gé rregullon menax-
himin e NSH-ve energjetike né Ballkanin Peréndimor
nuk éshté né pérputhje me Udhézimet e OECD-sé pér
Qeverisjen Korporative té Ndérmarrjeve Shtetérore.?’
Shtetet anétare t& BE-sé performojné mé miré pér sa i
pérket ligjeve né fuqgi, megjithaté zbatimi i tyre mbetet i
kufizuar dhe i ngadalté.?”® Kompanité né gjendje mé té
keqge financiare priren té€ jené mé pak transparente. Njé
meényré pér té pérmirésuar transparencén e tyre éshté qé
ato té béhen publike, sic ka gené rasti pér Romgaz dhe
Hidroelectrica né Rumani. Né njé shembull tjetér pozitiv,
MOL Group, njé kompani e listuar né Hungari, publikon
pasqyrat e saj financiare dhe zbulon sasiné e aksione-
ve gé zotéron ¢do Anétar i Bordit.?”” Transparenca e té
dhénave financiare mbetet vecanérisht e dobét né Ballk-
anin Peréndimor.?’®

Cénueshmeéria financiare

Ndérmarrjet Shtetérore té Energjisé né nénté vendet né
studim tregojné shkallé té& ndryshme té cenueshmérisé
financiare, e zbuluar nga ekspozimi i tyre i madh ndaj
borxhit dhe raportet e larta t& borxhit, si dhe likuiditeti
i ulét dhe raportet aktuale né rénie. Kéto véshtirési fi-
nanciare kané gené vecanérisht té theksuara né kom-
panité e bazuara né lIéndé djegése fosile, té cilat kané
luftuar pér té pérballuar rritien e vazhdueshme té CO2,
dhe ¢mimit t& qymyrit dhe gazit natyror. Pérpjekjet e
geverisé pér t& mbajtur gmimet e energjisé artificial-
isht té uléta pér té shmangur njé reagim social jané né
kurriz té€ shéndetit financiar dhe pavarésisé politike té
NSH-ve, si dhe paanshmérisé sé autoriteteve rregulla-
tore. Cilésia e ulét e menaxhimit financiar lidhet shpesh
me: a) madhésiné e tepért té stafit; b) shpérblim tepér

2’ OECD, OECD Guidelines on Corporate Governance of State-
Owned Enterprises, 2015 Edition, Paris: OECD Publishing.

276 European Commission, 2020 European Semester: Assessment
of progress on structural reforms, prevention and correction of
macroeconomic imbalances, and results of in-depth reviews,
p. 60; 2019 European Semester: Assessment of progress on
structural reforms, prevention and correction of macroeconomic
imbalances, and results of in-depth reviews, p. 58.

277 MOL Group (S.A.), Management and Operations; MOL Publica-
tions (S.A.), Annual Reports (1999-2020).

278 Shentov, O., Stefanov, R., and Todorov, B. (eds), Shadow Pow-
er: Assessment of Corruption and Hidden Economy in Southeast
Europe, SELDI, 2016.
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bujar; dhe c) kegmenaxhimi i prokurimit publik. Kri-
za e shpalosur e gmimeve té energjisé né Evropé qé
nga gjysma e dyté e 2021, e cila filloi me mungesat e
gazit dhe vazhdoi me Iuftén né Ukrainé, ka té ngjaré
té pérkeqésojé mé tej cénueshmériné, pavarésisht fiti-
meve té papritura pér disa kompani.

Varésia e gjaté e EJL-sé nga importet e karburanteve
fosile nga Rusia, e shogéruar me pronésiné historike,
varésiné nga rruga teknologjike dhe menaxheriale
dhe lidhjet e thella (dhe shpesh shumé té erréta) fi-
nanciare, ka pérkegésuar mé tej cenueshmériné e
sektoréve shtetéroré té energjisé. Né praktiké, disa
nga projektet mé té médha té investimeve né rajonin
e EJL-sé jané rezultat i marréveshjeve ndérgeveritare
me shtetet joanétare té BE-s€, vecanérisht me Rusingé.
Projekti TurkStream?”® i udhé&hequr nga Rusia éshté
njé shembull kryesor. Duke prekur drejtpérdrejt Bull-
garing, Serbiné dhe Hungaring, dhe indirekt té gjithé
rajonin dhe Evropén, ajo ka kontribuar né dobésimin
e métejshém té institucioneve té politik€bérjes sé en-
ergjisé dhe né forcimin e rrjeteve oligarkike t& ndikim-
it té interesave private ruse me lidhje té ngushta me
geveriné. Kina, megjithése e re, ka krijuar kornizén e
saj té investimeve né rajon, vecanérisht né Ballkanin
Peréndimor, Kroaci dhe Hungari, duke krijuar terrenin
pér tensione té métejshme né integrimin e kétyre ven-
deve né BE. Investimet kineze, ndonése té mirépritura

Varésité e rrugéve té pérbashkéta gé ndikojné né
funksionimin e NSH-ve

Burimi: Qendra pér Studimin e Demokracisé, 2022.

219 stefanov and Vladimirov, The Kremlin Playbook in South East
Europe: Economic Influence and Sharp Power, Sofia: CSD, 2020.
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Parregullsité né prokurimin public té vérejtura né sektorin e energjisé

Para procedurés sé pérzgjedhjes

e njé kompani e krijuar vetém pér té fituar
njé tender specifik (pa pérvojé té kaluar)

o specifikimet e tenderit té€ “pérshtatura” pér
njé kompani té caktuar

o sigurimi i informacionit té& brendshém
o afate joreale té shkurtra

o krijimi i konkurrenceés artificiale (paragitja
e ofertave nga konkurrentét e rremé)

e ndarja e fondeve pér investime té
pabazuara

e mbicmimi i kontratés

prokurimit nga:

Gjaté procedurés sé pérzgjedhjes

o konflikti i interesit, ndikimi politik ose
ryshfet pér komisionin e vlerésimit

e shmangia e pérdorimit té€ procedurave té

* negociatat e drejtpérdrejta
* uljen e ¢mimit nén pragje
* pérdorimi i procedurave emergjente

» renditja e projekteve specifike si té
paracaktuara pér financim né dokumentet
kombétare té planifikimit

e Pérdorimi i marréveshje kuadér gé

Pas procedurés sé pérzgjedhjes

e anulimi i tenderéve dhe skualifikimi i
konkurrentéve

e ndryshimet e kushteve té tenderit
népérmjet anekseve

e pagesa pér shérbime/pajisje qé nuk
plotésojné kérkesat minimale

e asnjé hetim i zyrtaréve dhe biznesmenéve
té nivelit té larté té lidhur me njé kontraté
té caktuar

favorizojné aktorét e médhenj té tregut

Burimi: Qendra pér Studimin e Demokracisé, 2022.

né kushtet e kostos, shpesh nuk jané né pérputhje me
standart in teknik t& BE-sé dhe/ose me acquis té BE-sé
pér konkurrencén dhe prokurimin publik. Ato gjithashtu
krijojné, ngjashém me Kremlinin, njé erozion té standar-
deve demokratike dhe té tregut pér shkak té natyrés sé
tyre té fshehté dhe té errét. Né shumé raste projekte té
tilla pérforcojné industrité kombétare t& qymyrit, injoro-
jné rregulloret mjedisore ose nuk jané né pérputhje me
politikén e pérgjithshme té dekarbonizimit dhe rritjes sé
géndrueshme.?80

Emérimi i CEO-ve dhe anétaréve té bordit

Rregullat pér emérimin e anétaréve té bordeve
dhe udhéheqgésve té tjeré té kompanive né NSH-
té energjetike té EJL jané gjithashtu té paqarta,
vecanérisht kur merret parasysh ndikimi i mundshém
politik. Ka pasur shembuj té shumté té ndérhyrjes
politike né emérimet e bordeve menaxhuese né NSH-té
e EJL-sé dhe autoritetet rregullatore, gjé gé ka démtuar
ekspertizén profesionale né planifikimin dhe zbatimin e
vendimeve té véshtira né sektorin e energjisé. Prandaj,
aktivitetet e biznesit t&¢ NSH-ve shpesh ndikohen ose
madje mund t'u shérbejné interesave té kompanive
ose individéve me lidhje té forta politike, né kurriz té
performanceés financiare t€ NSH-ve.

280 Gerganov, A. and Vladimirov, M., Chinese Economic Influence in
Europe: The Governance and Climate Conundrum, Sofia: Center
for the Study of Democracy, 2021.

Boshlléget e geverisjes né prokurimin
publik té sektorit té energjisé

Sektori i energjisé shfaq deficite vecanérisht té forta
geverisése né prokurimet publike. Disa nga kéto defi-
cite pérkojné me rreziqet e pérgjithshme té prokurimit
té diskutuara mé sipér, megjithaté disa jané edhe mé
té theksuara dhe/ose unike pér sektorin, pér shkak
té madhésisé, statusit t¢ monopolit natyror dhe kom-
pleksitetit teknik.

Rruga pérpara

Pavarésisht progresit t&€ vazhdueshém té pabarabarté,
vendet e EJL-sé pérballen me sfida té konsiderueshme
té geverisjes sé mirg, té cilat jané komplikuar nga
kércénimet autoritare té brendshme dhe té jashtme.
Rajoni do té vazhdojé té pérfitojeé nga rritia e
mbéshtetjes thelbésore financiare dhe teknike nga
komuniteti demokratik i vendeve brenda BE-s&, Zonés
Ekonomike Evropiane (EEA) dhe SHBA. Ményra se si
¢do vend e pérdor kété mbéshtetje pér té€ pérparuar
né rrugén e demokratizimit dhe antikorrupsionit varet
pérfundimisht nga pérpjekjet e qytetaréve, bizneseve
dhe geverive té tij. Vendet e BE-sé té EJL-sé duhet té
ndjekin nga afér angazhimet e tyre sipas Mekanizmit
té Sundimit té Ligjit si dhe Semestrit Evropian dhe té
investojné né pérputhje me rrethanat stimulin e madh
fiskal t&€ ofruar nga Lehtésia e Rimékémbjes dhe
Rezistencés dhe Korniza Financiare Shumévjecare
2021-2027. Té katér vendet e BE-sé duhet té
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kapércejné pengesat e geverisjes, por né vecanti
Bullgaria dhe Hungaria duhet té punojné né rritjen e
efektivitetit té gjyqésorit dhe dekoncentrimin e pushtetit
ekzekutiv. Vendet e Ballkanit Peréndimor té EJL-sé
duhet té& punojné né ményré té njéanshme pér té kryer
reformat e nevojshme sipas kapitujve té negociatave té
BE-sé edhe nése zyrtarisht procesi i zgjerimit mund té
jeté bllokuar, si né rastin e Shqgipérisé€ dhe Magedonisé
sé Veriut. Serbia pérballet me sfida t&€ veganta duke
pasur parasysh lidhjet dhe varésité e saj té ngushta
me regjimet autoritare.

Sfidat e pérgjithshme té qeverisjes sé miré shpesh pér-
fundojné né adresimin e dy sistemeve té ndérlidhura né
ekonomité kombétare té EJL: prokurimi publik dhe me-
naxhimi i NSH-ve té energjisé. Bazuar né rishikimin e
thelluar té dhéné né raportin aktual, disa rekomandime
kryesore té politikave pér kéto dy fusha:

e BE-ja dhe partnerét e saj nga EEA dhe SHBA duhet
té vazhdojné té ofrojné asistencé teknike né integ-
rimin e praktikave té mira té prokurimit publik t& BE-
sé si né menaxhimin e fondeve té BE-sé pér rajonin
ashtu edhe né geverisjen e burimeve kombétare.
Vémendje e vecanté duhet t'i kushtohet rritjes sé
kapaciteteve té kombinuara dhe punés sé pérbash-
két té antikorrupsionit dhe autoriteteve rregullatore
té prokurimit publik né ekzekutiv, prokuroriné dhe
gjykata.

e Qeverité e EJL duhet té ruajné integritetin e
prokurimit publik, pérmes monitorimit té pérforcuar
té prokurimit (sic éshté Tenderi i Hapur ose mje-
ti SCAD), rritien e efikasitetit institucional, uljen
e pérqindjes sé procedurave jo té hapura dhe
pérmirésimin e mekanizmave té dhénies sé kon-
tratave. Vendet nga Ballkani Peréndimor duhet té
hapin t& dhénat e tyre té prokurimit pér té lejuar
diagnostifikim dhe kontroll mé t€ miré, ndérsa ven-
det anétare t&€ BE-sé nga EJL duhet t&€ vazhdojné
ndértimin e kapaciteteve pér té identifikuar dhe tra-
jtuar shenjat e kuge pér korrupsionin né prokurimet
publike.

e Qeverité kombétare duhet té€ heqin rregullat e
prokurimit té urgjencés Covid-19 duke iu kthyer
legjislacionit origjinal té prokurimit. Shpenzimet
emergjente né té ardhmen duhet té shogérohen me
monitorim mé té forté dhe vlerésim té efikasitetit.

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

e Qeverité e EJL-sé, NSH-té dhe shoqatat e biznesit
duhet té miratojné dhe zbatojné standardet mé té
mira ndérkombétare pér geverisjen korporative té
ndérmarrjeve shtetérore né sektorin e energjisg,
si¢ jané ato té zhvilluara nga OECD. Ndérmarrjet
Shtetérore té EJL duhet té pérpigen té raportojné
me standarde té ngjashme ose mé té larta se té
ngjashmit e tyre né BE.

e Parlamentet dhe geverité e EJL duhet té pérmiréso-
jné pavarésiné e rregullatoréve kombétaré té en-
ergjisé dhe konkurrencés duke rritur kapacitetin
e tyre administrativ dhe financiar dhe duke hequr
emérimet politike. Duhet té futen edhe mandate mé
té shkurtra té anétaréve té bordit. Rregullatorét e
energjisé né EJL duhet té punojné ngushté me ko-
legét e tyre té€ BE-sé pér krijimin e njé komuniteti
praktikash. Vendimet e rregullatoréve duhet té re-
spektojné standardet mé té larta té zbulimit publik
té informacionit.

e Qeverité e Evropés Juglindore duhet t€ pérmbahen
nga pérfshirja né projekte dypaléshe energjetike
né shkallé té gjeré pa garancité e duhura, té cilat si
minimum mund té pérfshijné institucionet financiare
publike ndérkombétare, si BEl, BERZH ose Banka
Botérore. Projekte té tilla duhet té pérfshijné sirregull
njé sistem té zbulimit té€ informacionit té€ standardeve
mé té larta se ato gé mbizotérojné zakonisht né
vendet e EJL. Njé sistem i tillé duhet gjithashtu
té béhet publik né kohén e duhur, duke ofruar
informacion né lidhje me projektet e infrastrukturés
energjetike né shkallé té gjeré, duke pérfshiré njé
analizé té detajuar kosto-pérfitim.

e Qeverité kombétare té EJL-sé duhet t€ punojné
me Komisionin Evropian, vendet anétare té BE-sé,
EEA-sé dhe SHBA-né pér té siguruar mbrojtje mé té
miré pér ekonomité e tyre nga fondet e paligjshme
té lidhura me vendet autoritare. Kjo mbrojtje duhet
té pérfshijé futjen e institucioneve dhe rregulloreve
mé té mira né lidhje me mekanizmat e kontrollit t&
investimeve dhe monitorimit té sanksioneve.

e Qeverité e Evropés Juglindore dhe partnerét e tyre
né BE/EEA dhe SHBA duhet té ndértojné modele
té géndrueshme ndérveprimi me shogériné civile
kombétare dhe lokale dhe mediat investigative né
lidhje me rritien e monitorimit t& prokurimit publik



PERMBLEDHJE EKZEKUTIVE

dhe NSH-ve té energjisé. Pérvoja e platformés
R2G4P281 mund té informojé pérpjekje té tilla
né nivel rajonal. Tashmé ekzistojné modele té
mbéshtetjes publike pér organizatat e shoqérisé

281 Platforma Rajonale e Partneritetit Publik-Privat pér Qeverisje té

Miré (R2G4P) éshté njé nismé pilot trevjecare, e mbéshtetur nga
EEA dhe Fondi i Granteve té Norvegjisé pér Bashképunim Ra-
jonal, i cili mbledh pérpjekjet e trembédhjeté organizatave nga
dhjeté vende dhe synon té ofrojé zgjidhje té pérbashkéta kundér
korrupsionit pér rritlen e pérgjegjshmérisé sé institucioneve
shtetérore dhe forcimin e shogérisé civile dhe sundimit té ligjit né
Evropén Juglindore..
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civile né té gjithé rajonin, por kéto jané ose né filli-
met e tyre ose shpesh shkaktojné friké né mesin e
OSHC-ve dhe mediave pér kompromentimin e pa-
varésise seé tyre.
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Nacela dobrog upravljanja i dalje se suo¢avaju sa sve
vecim brojem izazova u regiji Jugoistocne Evrope. Rat
u Ukrajini jasno je pokazao kako izazovi vladavine pra-
va u regiji potkopavaju ne samo njen ekonomski razvoj
nego i jedinstvo i otpornost EU u odnosu na vanjske
autoritarne prijetnje. Nove zemlje Clanice EU iz regi-
je medu najvec¢im su neto primateljima sredstava EU.
Ipak, demokratsko nazadovanje i korupcija i dalje pro-
ganjaju njihova drustva, uprkos kontinuiranom snaznom
negodovanju javnosti i protestima te uvodenju konkret-
nih koraka EU i SAD-a za rjeSavanje ovih izazova. Takvi
koraci ukljucivali su Mehanizam saradnje i provjere za
pracenje antikorupcijskih i pravosudnih reformi u Bugar-
skoj i Rumuniji nakon njihovog pristupanja 2007, mnogo
oStrije zahtjeve vladavine prava za pristupanje Hrvatske
2013, americke sankcije prema ,Global Magnitsky Act*
u Bugarskoj u 2021. i pokretanje novoosmisljenih kriv-
iCnih procesa za zamrzavanje EU fondova za Madarsku
2022. Zemlje Zapadnog Balkana koje teze pridruzivanju
EU suoCavaju se s joS oSstrijim izazovima upravljanja.
Zajedno s oslabljeno$¢u od puta ka proS$irenja EU, to je
rezultiralo kontinuiranim odgadanjem izgleda za pristu-
panje EU, rastu¢im gradanskim frustracijama u njihovim
drustvima i ponavljajuéim nedemokratskim tendencija-
ma. Trajni nedostaci u upravljanju Sirom Jugoistone
Evrope dodatno su pogorsani pandemijom COVID-19
i ratom Kremlja u Ukrajini.?®? IzvjeStaj o dobrom up-
raviljanju u jugoistocnoj Evropi ima za cilj pruziti dublje
razumijevanje ovih izazova i osigurati put uc€inkovitim
antikorupcijskim reformama u devet zemalja — Cetiri
drzave Clanice i pet koje teze ¢lanstvu u EU — Bugar-
ska, Hrvatska, Madarska, Rumunija, Albanija, Bosna i
Hercegovina, Sjeverna Makedonija, Crna Gora i Srbija.
Ovogodisnje izvjeSce fokusira se na dvije slabosti up-
ravljanja koje se najviSe testiraju u regiji: javnu nabav-
ku i upravljanje drzavnim preduzecima u energetskom
sektoru.

282 Stefanov, R. and Vladimirov, M., The Kremlin Playbook in
Southeast Europe: Economic Influence and Sharp Power, Sofia:
Centar za proucavanje demokratije, 2020.

Integritet javnih nabavki

Javne nabavke ¢ine znacajan dio BDP-a u ekonom-
jjama s visokim i niskim dohotkom. Sirom svijeta
javne nabavke predstavljaju 15% do 30% BDP-a. Ova
ogromna javna potroSnja mogla bi igrati klju¢nu ulogu u
ekonomskom i druStvenom napretku ako se ucinkovito
rasporeduje. Medutim, to je takoder jedna od aktivnosti
vlade koja je najosjetljivija na korupciju.?® Prema Uredu
Ujedinjenih naroda za droge i kriminal, 10% do 25%
ukupne vrijednosti javnog ugovora moze biti izgubljeno
zbog sumnjivih praksi.?®4 Lako korupcija u javnim na-
bavkama moze imati razliCite oblike, postoji jasno defin-
isan skup koruptivnih tehnika koje se aktivno koriste u
Jugoisto€noj Evropi za dobivanje javnog novca u svrhu
privatne dobiti.

e Favoritizam i klijentelizam. Jedan od najCeScih
oblika nepravilnosti kod javnih nabavki u regiji je
povlasteni tretman kompanija zbog dobrih politickih
veza njihovih vlasnika. Naprimjer, u Hrvatskoj
oko polovine ukupne vrijednosti ugovora osvoje
ponudaci koji nisu privatni subjekti, ve¢ kompanije
u djelimiénom ili potpunom vlasnistvu drzave.?®
Mnoge privatne kompanije Sirom regije €iji su vlasnici
usko povezani s visokopozicioniranim politiCarima
pobjeduju na javnim nabavkama koje su gotovo
isklju€ivo kreirane za njih. Naprimjer, u Madarskoj
je tokom posljednjih 11 godina vladaju¢a stranka
stvorila novu ekonomsku elitu Cije korporacije
primaju velike subvencije u sektorima kao Sto je
turizam.2%6

23 OECD, Preventing Corruption in Public Procurement, 2016;
World Bank, Fraud and corruption awareness handbook: how it
works and what to look for - a handbook for staff, Washington,
D.C.: World Bank Group, 2013.

284 UNODC, Guidebook on anti-corruption in public procurement
and the management of public finances: Good practices in en-
suring compliance with article 9 of the United Nations Convention
against Corruption, 2013.

25 OECD, OECD Review of the Corporate Governance of State-
Owned Enterprises in Croatia, 2021.

26 Andras, B., “Sokkold: a kormany az igényl6k fél szazalékanak
adta a turisztikai tamogatasok kétharmadat,” valaszonline.hu, 26.
februar 2021.
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e Precijenjenost

ugovora. Previsoke cijene
ugovora jo$ su jedan prevladavajuci oblik prevare u
nabavkama utemeljen na favoriziranju. Uklju€uje Siri
spektar narucitelja i dobavljaca. U Madarskoj je 90%
projekata javhe nabavke u prosjeku precijenjeno
za 25%.2%" Sli€no, u Sjevernoj Makedoniji istrazni
izvjestaji otkrili su velike razlike izmedu trziSnih
cijenaiugovornih cijena nekih proizvoda s identi¢nim
specifikacijama.?%®

Prilagodene specifikacije tendera. Cesta tehnika
korupcije je stvaranje pretjerano specifi¢nih zahtjeva
za tender koji odgovaraju samo kvalifikacijama i
struénosti odredene kompanije.

Sukob interesa u postupku nadmetanja. Sluca-
jevi sukoba interesa ,visokog nivoa“ nisu bili rijetki
proteklih godina u Srbiji, a postali su joS ¢esc¢i od
pocetka pandemije COVID-19.2%° U Bugarskoj se
sukob interesa definisao u internim procedurama,?°°
u kojima su budZetska sredstva osigurana bez
konkursa za drzavno preduzece. Posljednji, umjesto
da obavljaju sve aktivnosti unutar kompanije, kako
je predvideno zakonom, tada su unajmljivali privatne
kompanije koje su prethodno odabrane u nepoveza-
nim postupcima. Takvo lazno unutradnje ugovaran-
je doseglo je vrijednost od 4,4 milijarde eura ili vise
od 42% vrijednosti svih drzavnih ugovora u javnim
nabavkama u periodu 2019 — 2020.2%

Visok udjel zatvorenih postupaka. Postoji nekoliko
vjerodostojnih razloga za koriStenje zatvorenih ili
ogranicenih postupaka nabavke, naprimjer, ako bi
otkrivanje sadrzaja konkursa predstavljalo rizik za
nacionalnu sigurnost ili ako je vrijednost ponude
dovoljno mala da ne predstavlja znacajne rizike od
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korupcije. Uprkos tome, narucitelji iz Jugoistocne
Evrope C&esto prekomjerno koriste ograni¢ene
postupke u slu¢ajevima kada oni nisu potrebni.

e Izmjena ugovora u fazi provedbe. OCD-i iz regije
prijavljuju zlonamjernu praksu naknadnih izmjena
ugovora, Sto rezultira znatno viSom cijenom od
pocetnih oCekivanja. Te je izmjene teSko pratiti zbog
ograni¢enih informacija na vecini sluzbenih web
stranica o nabavci.?®2

COVID-19 je izazvao promjene u javnim
nabavkama i pretjeranu upotrebu hitnih
postupaka

Pandemija je povecala broj ,hitnih“ postupaka koji zao-
bilaze uobitajeno zakonodavstvo o javnim nabavkama.
Kvantitativna procjena trziSta nabavke pokazuje da je
ono uzrokovalo sveukupni pad integriteta javnih na-
bavki, posebno na najugrozZenijim trzistima — zdravstvu i
drugim trzistima povezanim s COVID-19. Ova su pitan-
ja ilustrovana u zloglasnoj ,Aferi respiratora“ u Bosni i
Hercegovini.?*3 U Hrvatskoj je popis dobara i usluga za
koje se mogu koristiti ugovori o direktnoj nabavci uvan
u tajnosti do decembra 2020. Popis je objavljen samo
zbog znacajnog pritiska javnosti.?** U Madarskoj, tokom
vanrednog stanja, premijer je imao ovlast da odlucuje
koji su postupci povezani s pandemijom COVID-19, te
su se stoga mogli provoditi putem direktnih dodjela.?*®

292 Mendes, M. and Fazekas, M., DIGIWHIST Recommendations for
the Implementation of Open Public Procurement Data - An Imple-
menter's Guide, 2015.

Katavi¢, |., “Afera ‘Respiratori’: Premijer FBiH Fadil Novali¢ za-
drzan u SIPA-i,” Slobodnaevropa.org, 28. maj 2020.

Nacionalno.hr, “Most trazi da se medicinska oprema nabavlja
kroz postupak javne nabave” [The Bridge requires that medical
equipment is procured through a public procurement procedure],
9. decembar 2020; Croatian Government, /zvjesce o izvrsen-
im nabavama zaStithe opreme u svrhu provedbe mjera zastite
zdravlja i jacanja nadzora nad Sirenjem koronavirusa, [Report on
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tection measures implementation and strengthening supervision
over the spread of coronavirus], Ministry of Economy and Sus-
tainable Development, Directorate for Commodity Stocks, 2020.
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Rizik od korupcije povezan s nabavkom
u zdravstvenom sektoru

Analiza podataka za trenutni izvjesStaj pokazuje da je
izmedu prvog tromjesec¢ja 2017. i drugog tromjesec-
ja 2021. Indeks rizika od korupcije na trzistu COVID
(CRI)?% porastao za oko 10 postotnih bodova u Rumu-
niji i Hrvatskoj.?*” Povecanije je bilo privremeno, a pratio
ga je polagani, ali stalan pad. Analiza podataka takoder
otkriva da je u posljednjih godinu i po prosje¢na ovis-
nost o kupcu zdravstvenog sektora zna¢ajno porasla u
Madarskoj, ali i neznatno u Hrvatskoj, u odnosu na peri-
od 2017 — 2020. Takoder, narucitelji ne samo da su svo-
jim favoriziranim dobavljaima osigurali vec¢i udio vec¢ i
viSu vrijednost javnih sredstava.

Upravljanje preduze¢ima u drzavhom
vlasnistvu u energetskom sektoru

Energetski sektor jedan je od glavnih problema sis-
temskog upravljanja, koji dovodi do znacajnih gubita-
ka javnog bogatstva?® i otvara prostor za nezakonito
finansiranje i strani autoritarni uticaj u regiji.>*®* Ener-
getski sektor je od presudne vaznosti za Jugoistocnu
Evropu zbog svog statusa prirodnog monopola (¢esto
u vlasnistvu drzave), drustvene osjetljivosti ljudi na pov-
ecanje cijena (kao Sto su demonstrirali protesti Sirom
regije tokom protekle decenije), kao i razli¢itih finansi-
jskih interesa i velikih ulaganja. State Capture Assess-
ment Diagnostics (SCAD) identifikuje sektor kao vrlo
osjetljiv na monopolizaciju.*® Zemlje Jugoistocne Ev-
rope suocile su se s visestrukim optuzbama za blokiran-
je liberalizacije trzista plina u korist lokalnih oligarhijskih
korporativnih mreza i u korist dobavlja¢a plina pod kon-

2% Fazekas, M. and Kocsis, G., Uncovering High-Level Corruption:
Cross-National Corruption Proxies Using Government Contract-
ing Data, Working Paper series: GTI-WP/2015:02, Budapest:
Government Transparency Institute, 2015.

297 Vidjeti GTI's Global Government Contracts database, 19.juli 2021.

2% |iderstvo za razvoj i integritet Jugoisto¢ne Evrope, Energy Gov-
ernance and State Capture Risks in Southeast Europe: Regional
Assessment Report, SELDI, 2016.

2% Vladimirov, M. et al., Russian Economic Footprint in the Western
Balkans: Corruption and State Capture Risks, Sofia: Centar za
proucavanje demokratije, 2018.

300 Bazirano na podacima za Bugarsku, Rumuniju, Italiju i Spaniju.
Za viSe informacija: Stoyanov, A., Gerganov, A., and Yalamov,
T., State Capture Assessment Diagnostics, Sofia: Centar za
prouc¢avanje demokratije, 2019. Takoder pogledati: Shentov,
0., Stefanov, R., and Todorov, B. (eds.), Western Balkans 2020:
State-Capture Risks and Policy Reforms, SELDI, 2021.
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trolom Kremlja. Stoga, osim ako se njim pravilno ne up-
ravlja, sektor moze umanijiti nezavisnost i razvoj zemal-
ja Jugoistocne Evrope.

Manjak javne odgovornosti u energetskim javnim pre-
duzecima (SOE) vidljiv je u brojnim slu€ajevima, a ot-
kriveni su istrazivackim medijskim izvjes¢ima, izvjeSci-
ma civilnog drustva ili revizijama relevantnih javnih
tijela u regiji jugoistoéne Evrope. Ova pitanja pridonose
drustveno-politickom okruzenju u kojem se dopusta
da prakse finansijskog loSeg upravljanja u javnim pre-
duzecéima napreduju i da se provode neucinkovite ili
Stetne odluke o ulaganju. Nepostojanje ¢vrstog pravnog
okvira kljuéni je faktor koji omogucuje ograni¢enu finan-
sijsku transparentnost i Siroko rasprostranjenu politi¢ku
umijeSanost u svakodnevno upravljanje javnim pre-
duzecéima.

Klju€ni rizici za upravljanje javnim preduzec¢ima u
energetskom sektoru

Pravni okvir nije uskladen sa
Smjernicama OECD-a

Ogranic¢ena finansijska transparentnost

Finansijska nestabilnost i manjak
strategije ulaganja

Politicka imenovanja
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Nedostatak integriteta javnih nabavki

Izvor: Centar za proucavanje demokratije, 2022.

Transparentnost

Regulatorni okvir korporativhog upravljanja jo$ uvijek
je u razvoju u regiji iako su posljednjih godina naprav-
liena odredena poboljSanja. Pravni okvir koji reguliSe
upravljanje energetskim javnim preduzecima na Zapad-
nom Balkanu nije uskladen sa Smjernicama OECD-a
0 korporativnom upravljanju preduze¢ima u drzavnhom
vlasnistvu.®* Drzave ¢lanice EU imaju bolje rezultate u

301 OECD, OECD Guidelines on Corporate Governance of State-
Owned Enterprises, 2015 Edition, Paris: OECD Publishing.


http://www.govtransparency.eu/wp-content/uploads/2015/11/GTI_WP2015_2_Fazekas_Kocsis_151015.pdf
http://www.govtransparency.eu/wp-content/uploads/2015/11/GTI_WP2015_2_Fazekas_Kocsis_151015.pdf
http://www.govtransparency.eu/wp-content/uploads/2015/11/GTI_WP2015_2_Fazekas_Kocsis_151015.pdf
http://www.govtransparency.eu/gtis-global-government-contracts-database/
https://seldi.net/publications/reports/energy-governance-and-state-capture-risks-in-southeast-europe-regional-assessment-report/
https://seldi.net/publications/reports/energy-governance-and-state-capture-risks-in-southeast-europe-regional-assessment-report/
https://seldi.net/publications/reports/energy-governance-and-state-capture-risks-in-southeast-europe-regional-assessment-report/
https://csd.bg/publications/publication/russian-economic-footprint-in-the-western-balkans-corruption-and-state-capture-risks/
https://csd.bg/publications/publication/russian-economic-footprint-in-the-western-balkans-corruption-and-state-capture-risks/
https://csd.bg/publications/publication/state-capture-assessment-diagnostics/
https://seldi.net/publications/western-balkans-2020-state-capture-risks-and-policy-reforms/
https://seldi.net/publications/western-balkans-2020-state-capture-risks-and-policy-reforms/
https://www.oecd.org/corporate/guidelines-corporate-governance-soes.htm
https://www.oecd.org/corporate/guidelines-corporate-governance-soes.htm
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pogledu primjenjivih zakona, no njihova provedba os-
taje ograni¢ena i spora.*®? Kompanije u loSijem finan-
sijskom stanju obi¢no su manje transparentne. Jedan
od nacina da se poboljSa njihova transparentnost jeste
njihov izlazak u javnost, Sto je bio slu¢aj s Romgazom
i Hidroelectricom u Rumuniji. U drugom pozitivhom
primjeru, MOL Group, kompanija iz Madarske, objavlju-
je svoje finansijske izvjesStaje i iznos dionica koje svaki
¢lan uprave ima.**® Transparentnost finansijskih poda-
taka i dalje je posebno loSa na Zapadnom Balkanu.3%

Finansijska ranjivost

Energetska drzavna preduzeca u devet proucavanih
zemalja pokazuju razli€it stepen finansijske ranjivosti,
Sto se otkriva po njihovoj velikoj izlozenosti dugu i vi-
sokim omjerima duga, kao i niskoj likvidnosti i padu
tekucih omjera. Te su finansijske poteSkoce bile pose-
bno izrazene u kompanijama baziranim na fosilnim
gorivima koje su se borile s konstantno rastuéim ci-
jenama CO2, ugljena i prirodnog plina. Napori vlade
da cijene energije odrze umjetno niskim kako bi se
izbjegla drustvena reakcija na Stetu jesu finansijske
stabilnosti i politicke nezavisnosti javnih preduzecéa,
kao i nepristranosti regulatornih tijela. Niska kval-
iteta finansijskog upravljanja Cesto je povezana sa:
a) prevelikim brojem uposlenika; b) pretjerano izdasnim
naknadama i c) loSim upravljanjem javnim nabavka-
ma. Kriza cijena energije koja se razvija u Evropi od
druge polovine 2021, a koja je zapocela nestaSicom
plina i nastavila se ratom u Ukrajini, vjerojatno ¢e do-
datno pogorsati ranjivost, uprkos neocekivanoj dobiti
za neke kompanije.

Dugogodi$nja ovisnost Jugoistoéne Evrope o uvozu
fosilnih goriva iz Rusije, zajedno s historijskim vlasnist-
vom, ovisnoSc¢u o tehnoloSkom i upravljackom putu i
dubokim (i €esto vrlo nerazumljivim) finansijskim veza-
ma, dodatno je pogorsala ranjivost njenih drzavnih en-
ergetskih sektora. U praksi, neki od najvecih investici-

302 Evropska komisija, 2020 European Semester: Assessment of
progress on structural reforms, prevention and correction of mac-
roeconomic imbalances, and results of in-depth reviews, str. 60;
2019 European Semester: Assessment of progress on structural
reforms, prevention and correction of macroeconomic imbalanc-
es, and results of in-depth reviews, str. 58.

303 MOL Group (S.A.), Management and Operations; MOL Publica-
tions (S.A.), Annual Reports (1999-2020).

304 Shentov, O., Stefanov, R., and Todorov, B. (eds), Shadow Pow-
er: Assessment of Corruption and Hidden Economy in Southeast
Europe, SELDI, 2016.
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jskih projekata u regiji JugoistoCne Evrope rezultat su
meduvladinih sporazuma s drzavama koje nisu ¢lanice
EU, a ponajviSe s Rusijom. Projekt ,Turski tok, pod
vodstvom Rusije, izvrstan je primjer. Imajucéi direktan
uticaj na Bugarsku, Srbiju i Madarsku, a indirektan i na
cijelu regiju i Evropu, doprinijelo je daljnjem slabljenju
institucija za kreiranje energetske politike i uévrscivaniju
oligarhijskih mreza uticaja ruskih i lokalnih privatnih
interesa koji imaju bliske veze s vladom. Kina je, iako
je novajlija, stvorila vlastiti investicijski okvir u regiji,
posebno na Zapadnom Balkanu, Hrvatskoj i Madar-
skoj, postavljaju¢i teren za daljnje napetosti u daljnjoj
integraciji ovih zemalja u EU. Kineska ulaganja, iako
su dobrodo$la u smislu prihoda, ¢esto nisu u skladu s
tehnic¢kom standardizacijom EU i/ili s pravhom stecevi-
nom EU o trziSnom konkurisanju i javnoj nabavci. Oni
takoder stvaraju, slicno kao Kremlj, eroziju demokrat-
skih i trziSnih standarda svojom tajnom i nerazumljivom
prirodom. U mnogim slu¢ajevima, takvi projekti jacaju
nacionalnu industriju ugliena, zanemaruju ekolo$ke
propise ili nisu u skladu s cjelokupnom politikom dekar-
bonizacije i odrzivog rasta.3’®

Uobicajena putanja faktora koji uticu na rad drzavnih
preduzeca

lIzvor: Centar za proucavanje demokratije, 2022.

305 Stefanov and Vladimirov, The Kremlin Playbook in South East
Europe: Economic Influence and Sharp Power, Sofia: CSD, 2020.

306 Gerganov, A. and Vladimirov, M., Chinese Economic Influence in
Europe: The Governance and Climate Conundrum, Sofia: Centar
za proucavanje demokratije, 2021.


https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://molgroupcareers.info/en/investor-relations/corporate-governance/mol-policy/management-and-operation
https://molgroup.info/en/investor-relations/publications
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/publications/publication/chinese-economic-influence-in-europe/
https://csd.bg/publications/publication/chinese-economic-influence-in-europe/
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Uocene nepravilnosti u javnoj nabavci u energetskom sektoru

Prije postupka selekcije

e kompanija stvorena isklju€ivo za pobjedu
na odredenom tenderu (bez prethodnog
iskustva)

e« tenderske specifikacije "krojene" za
konkretnu kompaniju

e pruzanje unutrasnjih informacija
e nerealno kratki rokovi

Tokom postupka selekcije

e sukob interesa, politicki uticaj ili
podmicivanje ocjenjivackog odbora

e izbjegavanje koristenja postupaka
nabavke:
« direktni pregovori
* spustanje cijene ispod krajnjeg praga
* koriStenje postupaka u hitnim

Poslije postupka selekcije

¢ ponistavanje tendera i diskvalifikovanje
konkurenata

e izmjene uslova tendera putem aneksa

¢ placanje usluga/opreme koja ne
zadovoljava minimalne zahtjeve

e nema istrage visokih duznosnika i
poslovnih ljudi povezanih s odredenim

j i ii lu¢ajevim
e stvaranje umjetne konkurencije slucajevima

(podnosenje ponuda laznih konkurenata)

o dodjeljivanje sredstava za neutemeljena
ulaganja

e precijenjen ugovor

Izvor: Centar za prou¢avanje demokratije, 2022.

Imenovanje izvrSnih direktora i
¢lanova uprave

Pravila o imenovanju ¢lanova odbora i drugih €elnika
kompanija u energetskim drzavnim preduzec¢ima Ju-
goisto&ne Evrope takoder su nejasna, posebno kada
se razmatra potencijalni politiki uticaj. Brojni su prim-
jeri politickog uplitanja u imenovanja upravnih odbora
u drzavnim preduzeéima Jugoisto¢ne Evrope i regula-
tornim tijelima, Sto je naruSilo profesionalnu stru¢nost
u planiranju i izvr§avanju teskih odluka u energetskom
sektoru. Stoga su poslovne aktivnosti drzavnih pre-
duzeca Cesto pod uticajem ili bi ¢ak mogle sluziti in-
teresima kompanija ili pojedinaca s jakim politiCkim
vezama, na Stetu finansijskog uc€inka drzavnih pre-
duzeca.

Nedostaci u upravljanju javnom nabavkom
u energetskom sektoru

Energetski sektor pokazuje posebno jake deficite up-
ravljanja u javnim nabavkama. Neki od tih nedostataka
podudaraju se s opstim rizicima nabavke, o kojima se
raspravljalo iznad, no neki su jo$ izraZeniji i/ili jedin-
stveni za sektor zbog njihove veli¢ine, statusa prirodnog
monopola i tehnicke slozenosti.

ugovorom

¢ navodenje odredenih projekata kao
unaprijed odredenih za finansiranje u
nacionalnim planskim dokumentima

o koristenje okvirnih sporazuma koji
pogoduju velikim trziSnim igra¢ima

Put naprijed

Uprkos kontinuiranom neujednacenom napretku, zem-
lie Jugoistocne Evrope suodavaju se sa znacajnim iza-
zovima dobrog upravljanja, koji su oteZzani unutrasnjim i
vanjskim autoritarnim prijetnjama. Regija ¢e i dalje imati
koristi od rastuée znacajne finansijske i tehni¢ke pot-
pore demokratske zajednice zemalja unutar EU, Evrop-
skog ekonomskog prostora (EEA) i SAD-a. Nac&in na koji
Ce svaka zemlja koristiti takvu potporu za napredak na
putu demokratizacije i borbe protiv korupcije u konaén-
ici ovisi o naporima njenih gradana/ki, preduzeca i
vlada. Zemlje Jugoistoc¢ne Evrope EU moraju pomno
slijediti svoje obaveze u okviru Mehanizma vladavine
prava, kao i Evropskog semestra, te, u skladu s tim,
ulagati velike fiskalne poticaje koje pruza Instrument za
oporavak i otpornost i Visegodisnji finansijski okvir za
period 2021 — 2027. Sve Cetiri zemlje EU moraju pre-
vladati prepreke u upravljanju, ali posebno Bugarska i
Madarska moraju raditi na povec¢anju ucinkovitosti pra-
vosuda i dekoncentraciji moci u izvrdnoj vlasti. Zemlje
Jugoistocne Evrope i Zapadnog Balkana moraju neza-
visno raditi na provodenju reformi potrebnih u okviru
pregovarackih poglavlja EU, ¢ak i ako je formalno pro-
ces prosirenja mozda bio blokiran, kao u slu¢aju Albani-
je i Sjeverne Makedonije. Srbija se suoCava s posebnim
izazovima s obzirom na svoje bliske veze i ovisnost o
autoritarnim rezimima.

Opéti izazovi dobrog upravljanja Cesto se svode na
rieSavanje dva medusobno povezana sistema u na-
cionalnim ekonomijama Jugoisto¢ne Evrope: javne na-
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bavke i upravljanja energetskim drzavnim preduzecima.
Na temelju detaljnog pregleda iznesenog u ovom izv-
jestaju, moglo bi se navesti nekoliko klju¢nih preporuka
za ove dvije domene:

e EU i njeni partneri iz EEA i SAD-a trebaju nastaviti
pruzati tehnicku pomo¢ u uvodenju dobrih praksi EU
u javnim nabavkama kako u upravljanju fondovima
EU za regiju, tako i u upravljanju nacionalnim
resursima. Posebnu paznju potrebno je posvetiti
povecanju kombinovanog kapaciteta i zajedni¢kog
rada regulatornih tijela za borbu protiv korupcije i
javnih nabavki u izvrSnoj vlasti, drzavnom tuzilastvu
i sudovima.

e Vlade Jugoistocne Evrope trebale bi stititi integritet
javnih nabavki kroz pojatano pracenje procesa
javnih nabavki (kao Sto je Opentender ili SCAD alat),
poveé¢anu institucionalnu ucinkovitost, smanjen
udio zatvorenih postupaka i poboljSane mehanizme
dodjele ugovora. Zemlje Zapadnog Balkana trebaju
otvoriti svoje podatke o nabavki kako bi omogucile
bolju dijagnostiku i kontrolu, dok zemlje ¢&lanice
EU iz Jugoistoéne Evrope trebaju nastaviti graditi
kapacitete za prepoznavanje i suzbijanje crvenih
zastavica za korupciju u javnim nabavkama.

e Nacionalne vlade trebale bi povuci COVID-19 pravila
o vanrednim nabavkama tako to ¢e se preusmijeriti
na izvorno zakonodavstvo o nabavkama. Hitna
potroSnja u buducnosti trebala bi biti popra¢ena
ugradenim ja¢im naknadnim pracenjem i ocjenom
ucinkovitosti.

e Vlade Jugoisto€ne Evrope, drZzavna preduzeca i
poslovna udruzenja trebaju usvojiti i primjenjivati
najbolje medunarodne standarde o korporativhom
upravljanju preduze¢ima u drzavnom vlasniStvu
u energetskom sektoru, poput onih koje je razvio
OECD. Drzavna preduze¢éa moraju nastojati
izvjeStavati prema slicnim ili viS§im standardima
korporativnog otkrivanja od njihovih privatnih
vr8njaka kojima se javno trguje u EU.

e Parlamenti i vlade Jugoistoéne Evrope moraju
unaprijediti nezavisnost nacionalnih regulatora
za energiju i trziSno konkurisanje povecanjem
njihovih administrativnih i finansijskih kapaciteta i
onemogucavanjem politickih imenovanja. Takoder
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bi trebalo uvesti krace mandate ¢lanovima odbora.
Energetski regulatori Jugoistoéne Evrope moraju
blisko saradivati sa svojim kolegama iz EU na
uspostavljanju zajednice praksi. Odluke regulatora
moraju se pridrzavati najviSih standarda javnog
objavljivanja informacija.

Vlade Jugoistoéne Evrope trebale bi se suzdrzati od
ulaska u velike bilateralne energetske projekte bez
odgovarajucih zastitnih mjera, koje bi kao minimum
mogle sadrzavati uklju€ivanje medunarodnih
javnih finansijskih institucija, kao §to su EIB,
EBRD ili Svjetska banka. Takvi projekti, u pravilu,
trebaju ukljucivati sistem otkrivanja informacija
viSih standarda od onih koji tipiéno previadavaju
u zemljama Jugoistocne Evrope. Takav bi sistem
takoder trebao biti javno objavljen na vrijeme,
pruzaju¢i informacije o velikim energetskim
infrastrukturnim projektima i ukljuCujuc¢i detaljnu
analizu troSkova i koristi.

Nacionalne vlade moraju saradivati s Evropskom
komisijom, drzavama ¢lanicama EU i EEA te SAD-
om kako bi uvele bolju zastitu svojih ekonomija
od nezakonitih ili korozivnih fondova povezanih s
autoritarnim zemljama. Ova zastitha mjera trebala
bi ukljucivati uvodenje boljih institucija i propisa u
vezi s mehanizmima provjere ulaganja i nadzora
sankcija.

Vlade Jugoistoéne Evrope i njihovi partneri iz EU/
EEA i SAD-a trebaju izgraditi odrzive modele
interakcije s nacionalnim i lokalnim civilnim
drustvom i istrazivaCkim medijima u pogledu
povecanja pracenja javnih nabavki i energetskih
drzavnih preduzeca. Iskustvo koristenja platforme
R2G4P3" moze informisati o takvim naporima na
regionalnom nivou. Postoje ve¢ modeli javne potpore
organizacijama civilnog drustva u cijeloj regiji, ali
oni su ili u ranim poc€ecima ili esto izazivaju strah
medu organizacijama civilnog drustva i medijima o
kompromitovanju njihove nezavisnosti.

307 Regionalna platforma javno-privatnog partnerstva (R2G4P) tro-

godisnja je pilot-inicijativa koju su podrzali EEA i Norveski fond
zaregionalnu saradnju, a koja okuplja napore trinaest organizaci-
ja iz deset zemalja i ima za cilj pruziti zajedni¢ka antikorupcijska
rieSenja za povec¢anu odgovornost drzavnih institucija i jacanje
civilnog drustva i vladavine prava u Jugoisto¢noj Evropi.


https://seldi.net/r2g4platform/objectives/
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MpuHumMnuTe Ha [OBpoTO ynpaBneHue npogbrixa-
BaT Aa ce conbckBaT ¢ HapacTBally 6por npeans3Bu-
kaTtencTtea B lOronsto4yHa Espona (FOVE). BonHata
B YKpalHa SipKO nokasa Kak npegusBukatencreaTta
npea BbPXOBEHCTBOTO HAa 3aKOHa B pervoHa nogko-
naBaT He caMO UKOHOMWUYECKOTO My PasBUTUE, HO U
€ANHCTBOTO M ycTonymBocTTa Ha EC cnpsamo BbHLLU-
HW aBTOpPUTapHM 3annaxu. HoBuTte Abp>KaBu — YneH-
kn Ha EC oT pervoHa ca cpef Han-ronemuTe HeTHU
noryyaTtenn Ha eBPOMNENcKo duHaHcupaHe. Teau
CTpaHu obaye MpoAbibkaBaT ga Ce XapakKTepuau-
paT C OTCTBLMNMEHNE OT LEMOKPALUATA U HANN4Yne Ha
Kopynuus, BbNpekn NpoabrikaBallunTe obLecTBeHun
nNpoTecTn, HeJOBOJSICTBO U BbBEXAAHETO Ha KOH-
KpeTHn mepkun ot ctpaHa Ha EC n CALL 3a cnpaBsiHe
C Te3un npegusBuKaTencTBa. TakmBa CTbMKU BKITHOY-
BaT MexaHn3ama 3a CbTpPygHMYECTBO M MPOBEPKA,
ypes3 KOMTo ce HabnwaaBaT aHTUKOPYMNLUUOHHUTE U
cbaebHute pedopmn B benrapus nu PymbHua cnep
npucbegmHasaHetTo nm npes 2007 r., MHOro NO-CTPO-
rMTE U3NCKBAHMS 32 BbPXOBEHCTBO Ha 3aKoHa Mpwu
npucbeguMHaBaHeTo Ha XbpBaTtusa npe3 2013 r,
caHkuumnte Ha CALL no MobGanHusa 3akoH ,MarHuT-
ckn“ B bbnrapus npes 2021 r. n 3agencTBaHeTo Ha
HoBOpa3paboTeHNTe HaKka3aTeNnHW Npouecn 3a 3am-
pa3sBaHe Ha cpegctBaTa Ha EC 3a YHrapusa npes
2022 r. CtpaHute ot 3anagHute bankaHu, kouto ce
CTPEMSAT Aa ce npucbeamHaT kbM EC, ca nsnpaseHu
npeg olle No-cCepuosHu npeausBukatenictea B 06-
nactTa Ha ynpaBreHueTo. B cbyeTaHue c ymoparta
OT paswWwupsaBaHeTo, TOBa JoBeAe A0 HENPEeKbCHATO
3abaBsHe Ha MepcnekTMBUTE 3a MpUCbeOMHsIBaHe
kbm EC, HapacTBawo 00LecTBEHO HEAOBOJICTBO U
noBTapsLWmM ce HegemMoKkpaTudyHU TeHgeHuuu. lMpo-
ObrkaBalluTe nponyckn B ynpaBneHueTto B HOUVE
O6sixa [ONBbIAHUTENHO M30CTPEHM OT NaHO4eMUATa
COVID-19 u BoriHaTa Ha Kpembn B YkpariHa.*® [lo-
KnagbT 3a gobpo ynpaesneHune B KOromstouHa EBpo-
na uma 3a Len ga ocurypu no-3agbnboveHo pasbu-
paHe Ha Te3u npegusBMKaTencTsa M ga nponpasu
NbTa 32 €PEKTUBHN aHTUKOPYMNLMNOHHUN pedopMu B

308 CtecbaHoB, P. u BnagumupoB, M., Kpembrickusm Hapb4yHUK 8
KOzousmoy4Ha Espona: IkoHOMu4eCcKo enusiHue u ocmpa cuna,
Codms: LleHTbp 3a n3cnegBaHe Ha gemokpauusta, 2020.

OeBeT AbpXaBW — YeTupu ObpkaBu yneHkn (bvn-
rapusi, XopBatus, YHrapus, PyMbHUSA) 1 neT, KOUTo
ce cTpeMsT KbM YneHcTBo B EC — AnbaHus, bocHa
n XepuerosuHa, CesepHa MakegoHus, YepHa ropa
n Cbpbus. TasroguwHMAT Aoknag ce dokycupa
BbpXY ABE OT HaN-CUIMHO u3paseHuTte cnaboctu Ha
yrnpaBrieHNeTo B permoHa: obLecTBEHUTE NOPBbYKU
N yNpaBliEHWETO Ha ObpXaBHUTE MPeanpusaTus B
EHEPrUNHNSA CEKTOP.

MHTerputeT Ha oOLWecTBEHUTE NOPBUKU

OOLecTBEHNTE MOPBYKM NpencTaBnsaABaT 3HaAYMTENHA
yact ot BbBIl1, KakToO B UKOHOMUKUTE C BUCOKMU, Taka 1 B
Te3M C HUCKM JoXoau. B uenus ceaT Te cbetaBnsBaT ot 15
00 30% ot BBI1. To3u orpomeH o6em nyonu4Hu pasxoam
MOXe [a Urpae peluaBalla pons 3a UKOHOMUYECKUS 1
coumanHns Hanpeabk, ako ce pasnpeaens edpeKkTUBHO.
CblLUueBpEMEHHO TOBA € U efHa OT Han-ysa3BUMUTE Ha
Kopynuusi OenHoCcTM Ha npaBuTencteoTo.’® Cnopen
Cnyx6ata Ha OOH no HapkoTULMTE U NPECTBLMHOCTTA,
or 10 po 25% orT obuwata CTOMHOCT Ha JAdadeHa
obLecTBeHa Nopbyka Moxe Aa 6bae 3arybeHa nopaau
CbMHUTENHM npakTuknM.3® Makap kopynuuata npu
00LLEeCTBEHMTE NOPBYKM Aa NPUeMa MHOXECTBO hopmH,
CblLiecTBYBa SICHO onpefenieH Habop OT KOPYMLMOHHM
TEXHUKWN, KOUTO Ce M3Mon3BaT akTuBHO B KOromstoyHa
EBpona 3a npucBosiBaHe Ha MybnuyHM cpeacTBa 3a
nu4yHa obnara.

e Qaeopu3upaHe U knueHmenusbM. EgHa oT Han-
pasnpocTpaHeHuTe opMy Ha HEPEAHOCTU Mpu
Bb3faraHeTo Ha obLecTBEeHN NOPbYKM B permoHa
e npedepeHUManHoOTO TpeTupaHe Ha OpyXecTBa
3apaau [obpuTte NONUTUYECKN BPBH3KU HA TEXHUTE
cobctBeHnun. B XbpBatusa Hampumep OKOMoO

305 OECD, Preventing Corruption in Public Procurement, 2016;
World Bank, Fraud and corruption awareness handbook: how it
works and what to look for - a handbook for staff, Washington,
D.C.: World Bank Group, 2013.

30 UNODC, Guidebook on anti-corruption in public procurement
and the management of public finances: Good practices in en-
suring compliance with article 9 of the United Nations Convention
against Corruption, 2013.
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PE3IOME

nosiloBMHaTa OT obLiata CTOMHOCT Ha OOroBopuTe
ce nevyensaAt OT y4YaCTHWUW B TbProBe, KOUTO He
Cca 4acTHM cyBeKkTW, a APYXKecTBa, YaCTUYHO UNn
M3LUANO npuTexaBaHuM OT AbpxaBata.’ MuHoro
YaCTHW OpY>XeCTBa B PErMoHa, YUNMTO COBCTBEHNLN
ca TACHO CBbp3aHy C BUCOKOMOCTABEHW NOMAUTULMN,
neyenaT oOLWECTBEHN MOPbYKK, paspaboTeHun
cneumanHo 3a Tax. [pyr npumep e YHrapusi, B KOSATO
npes3 nocnegHute 11 rogvHu ynpasnsiBalliata
napTusi cb3gage HOB MKOHOMUWYECKU €MUT, YNUTO
Kopropauuu nosflyyaBaTt ronemu cybcugum B
CEeKTopW KaTo Typuama.st?

Cepbxeucoka ueHa Ha dozoeopume. 3aBuLLa-
BaHETO Ha AOroBOPHUTE LieHN e Apyra npeobnaga-
Balla bopma Ha M3mMamMa C 0OLLEeCTBEHN MOPBYKN,
OCHOBaHa Ha aBopusnpaHe. T8 BKNHO4YBA
Mo-LIMPOK CMEKTbP OT Bb3narawiy OpraHn u
poctaBunum. B YHrapus 90% oT oOuiecTBeHuTe
nopbYykM ca HagueHeHu cpegHo ¢ 25%.%° Tlo
nogobeH HaunH B CeBepHa MakedoHWst pasnuyHu
pascneaBaHuWs  yCTaHOBSIBAT TrOfieMy  pasfivku
MeXxay nasapHWUTE LIEHW U LEHUTE Ha OOroBOpuUTe
32 MPOAYKTU C UAEHTUYHU XapaKTepUCTMKK. 314

CneyuasnHo pa3pabomeHu mpbxHU cneyudgu-
Kayuu. YecTo cpellaHa KOpynuuoHHa TexXHuKa e
Cb3[aBaHeTO Ha MpekaneHo cneunduyHn nsumc-
KBaHWS 3a Tbpra, KOMTO OTroBapAT Ha KBamnwu-
durKkaumaTa n onuta Ha camo efHa onpegerieHa

dupma.

KoHpsilukm Ha uHmepecu 8 mpbxHama Mpo-
yedypa. CnyyanTte Ha KOHIUKT Ha MHTEPECU Ha
,BMCOKO HMBO" He Ca PSAKOCT npe3 nocnegHute
roagvHy B Cbpbus n 3adectmxa owe noseye cnep
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OECD, OECD Review of the Corporate Governance of State-
Owned Enterprises in Croatia, 2021.

Andras, B., “Sokkolé: a kormany az igényl6k fél szazalékanak
adta a turisztikai tamogatasok kétharmadat” [LLokupauo:
NpaBMTENCTBOTO € NPefOoCTaBMIo ABE TPETM OT cybecmaunTe 3a
Typu3bM Ha nonoBuHaTa oT kaHauaatuTe], valaszonline.hu, 26
February 2021.

Ligeti, M. et al., Korrupcid, gazdasagi teljesitmény és jogalla-
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Hayanoto Ha naHgemuata COVID-19.%' B Bwnra-
pusi KOHOAUKTBT HA MHTEPECK CE MaTepuanuampa
BbB Bb3NnaraHeTo Ha BbTpeLlHu (in-house) npoue-
aypw,3® npn kouTto GOOXKETHU cpeacTBa ca 6unu
npefocTaBeHn 6€3 Thpr Ha AbPXXaBHO NpPeanpus-
Tue. MNpennpuatMeTo, BMECTO Aa U3BbPLLBA BCUY-
KW OEVHOCTN BBTPELUHO, KaKTO € NMpeaBuaeHO OT
3aKoHa, criej TOBa CKi4YBa [OroBOPU C YaCTHU
OpYyXecTBa, npegBapuTenHo u3bpaHu B HECBBLP-
3aHM npoueaypu. Tasu npaktuka, 6asvpaHa Ha
BbTPELWHN MNOPBbYKM, € AocturHana 4,4 mnpg.
€eBpo, unu Hag 42% OT CTOMHOCTTa Ha BCUYKKN 0O-
LLEeCTBEHM MOPBYKM, BbH3IMNOXEHU OT AbpxaBarta
npe3 2019 — 2020 r.3"

Bucok 0sin Ha 3akpumume npouyedypu. Cb-
LLeCTBYBaT HSIKOMKO OCHOBATENHW MPUYUHU 3a
n3non3BaHe Ha 3akKputm UM orpaHnyYeHwu npo-
ueaypuv 3a Bb3naraHe Ha obLecTBEHU MOPbBYKY,
HanpMMep ako pasKpMBAHETO Ha CbAbpPXXaHUETO
Ha odbepTata 6M nNpencTaBNABano PUCK 3a Ha-
LUMoHanHaTa CUrypHoOCT WIIN ako CTOMHOCTTa Ha
ochepTata e gocTaTbYyHO Marsika, 3a ga He npefa-
CTaBNsiBa 3HaYMTENeH KopynuuoHeH puck. Hesa-
BMCUMO OT TOBa, Bb3narawute opraHu B HOroms-
ToyHa EBpona 4ecTo 3noynoTpebsiBaT ¢ orpaHu-
YyeHUTe npoueaypwn B cliyyan, B KOUTO Te He ca
Heobxognumu.

UN3meHeHue Ha do2coeopa enbe ¢hazama Ha u3-
nb/HeHUe. HenpaBuWTENCTBEHUTE OpraHv3auuu
(HMO) ot pernoHa cvobuiaBat 3a 3roHaMepeHa
npakTvka Ha nocnegpaliyM U3MEeHeHUs Ha JOroBo-
puTe, B pe3ynTaT Ha KOMTO LieHaTa ce Banura MHOro
Mo-BUCOKO OT MbpBOHAYanHUTE O4akBaHus. Te3u
MoaudmKauumn ca TpyaHU 3a NpocneasiBaHe nopa-
AW orpaHudeHaTa nHdopmauus, nybnmkysaHa Ha
noeseyveTo oduumnanHu yebcarntose 3a obLiectse-
HW NopbYKK.318

315 Centar za primenjene evropske studije, ALARM IZVESTAJ o

stanju u oblasti javnih nabavki u Srbiji 2020. godine [TpeBoxeH
JoKnaj 3a cuTyauusita ¢ obuiecTBeHUTe nopbyku B Cbpbus
npe3 2020 r.], CPES, November 2020.

316 SIGMA, In-house Procurement and Public/Public Co-operation,
Sigma Programme, Brief 39, 2016.

317 CokonoBa, L., ,CnyxebHnaT kabuHeT cnupa xapYeHeTo Ha Mu-
nuappm 6e3 obwecteeHn nopbykn”, Mediapool.bg, 30 toHn 2021.

318 Mendes, M. and Fazekas, M., DIGIWHIST Recommendations for
the Implementation of Open Public Procurement Data - An Imple-
menter's Guide, 2015.

misag Magyarorszagon: A Korrupci6 Erzékelési Index ered-
meényei 2019-ben [Kopynuus, MKOHOMMUYECKM pe3ynTatu wu
BbPXOBEHCTBO Ha 3akoHa B YHrapwusi: Pesyntatu ot MiHaekca 3a
Bb3npuaTne Ha kopynuusaTta npes 2019 r.], Tl Hungary, 2019.
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Center for Civil Communications, Public procurements in North
Macedonia at times of corona: How it was and what can be done
in the future?, Skopje: CCC, 2020.
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https://www.mediapool.bg/sluzhebniyat-kabinet-spira-harcheneto-na-miliardi-bez-obshtestveni-porachki-news323641.html
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NMpomeHun B npaBunara Ha o6LecTBEHUTE
nopbuku nopagu COVID-19 u npekomepHoO
M3non3BaHe Ha CnelHW npoueaypu

ManoemusaTa yBenmum 6posi Ha ,,CreLwHUTe" Mpoueaypu,
C KOUTO ce 3aobukansa obMYamHOTO 3aKOHOAATENCTBO
B obnactta Ha obuiecTBeHnTe nopbyku. Konnyectse-
HaTa OLeHKa Ha nasapa Ha OOLEeCTBEHU MOPBbYKM MO-
ka3Ba, Ye naHgemusitTa e foBena 4o LSANOCTEH cnaj B
MHTErpuTeTa Ha OOLLEeCTBEHNTE MOPBbYKM, OCOBEHO Ha
Hal-3acerHaTtuTe — nasapute Ha 34paBHU YCIyri U Apy-
M npoayktn, cebp3aHn ¢ COVID-19. Te3n npobrnemm
0si1xa UNICTPUPaHN CbC CTaHanara M3BecTHa ,adepa ¢
pecnupatopu“ B bocHa n XepuerosuHa.®'® B XbpBatus
CMUCBKBLT Ha CTOKWUTE U YCryruTe, 3a KOMTO MoraT Aa ce
N3Mon3BaT cnopasyMeHus 3a NpsKo Bb3raraHe, ce nasu
B TaviHa go gekemepu 2020 r. CnncekbT bele nyonu-
KyBaH camo nopaau 3Ha4YMTENHUS HAaTUCK OT CTpaHa Ha
LuMpokaTa obuwectBeHOCT.??° B YHrapus no Bpeme Ha
N3BBbHPEOHOTO MOMNOXEHWe MUHUCTbP-NpeacedaTensT
Mmalle npaBOMOLLMETO Aa peLun Kou mpouedypu ca
cBbp3aHu ¢ nangemuaTa COVID-19 n cnegoBaTtenHo
MoraT Aa 6baat 3akyneHu Ypes npsiko BbanaraxHe.

Puck ot kopynuus npu obwecTBeHUTe
NOpbYKM B CEKTOpPA Ha 34paBeona3BaHeTo

AHanM3bLT Ha rofieMn MacuBemM OT AAaHHK 3a LienvTe Ha Ha-
CTOSALLMSA AOKMNaj NokasBsa, Ye Mexay MbpPBOTO TpUMece-
yue Ha 2017 r. n BTopoTo TpumMmeceumne Ha 2021 . nasap-

319 Katavi¢, I., “Afera ‘Respiratori’: Premijer FBiH Fadil Novali¢ za-
drzan u SIPA-i” [,Pecnupatopu”: MNMpemnepst Ha BuX dagun
HoBanny e 3agbpxaH B SIPA], Slobodnaevropa.org, 28 man
2020; Radiosarajevo.ba, “Afera Respiratori: Novali¢ i drugi op-
tuzeni stigli na novo rociste” [Pecnupatopu: HoBanuy n gpyru
06BMHAEMM NpucTUrat 3a HOBO n3cnyliBaHe], 17 Hoemspu 2021.

320 Nacionalno.hr, “Most trazi da se medicinska oprema nabavlja
kroz postupak javne nabave” [MocTbT M3uckBa MeaULMHCKOTO
obopyaBaHe Aa ce 3aKkynyBa 4pe3 mpolegypa 3a Bb3naraHe
Ha obuwecTBeHa nopwbykal, 9 gekemspu 2020; MNMpaBuTencTeo
Ha XbpBatus, Izvjesc¢e o izvrSenim nabavama zastitne opreme
u svrhu provedbe mjera zaStite zdravlja i jacanja nadzora nad
Sirenjem koronavirusa [[lokmag OTHOCHO 3aKynmyBaHeTO Ha
3alWmnTHO obopyaBaHe 3a LenuTe Ha npunaraHeTo Ha MepKu
3a onasBaHe Ha 34paBeToO M 3acufiBaHe Ha KOHTpomna BbpXy
pas3npocTpaHeHNeTo Ha KopoHaBupyca], MuHuCTepcTBO Ha
MKOHOMMKaTa U ycTonM4MBOTO passuTue, [dupekuns ,,CToKoBU
3anacu*, 2020.

Public Procurement Authority, A Kozbeszerzési Hatésag
véleménye a koronavirus terjedésére tekintettel elrendelt veszély-
helyzettel kapcsolatban felmeril6 egyes kdzbeszerzési kérdése-
kkel 6sszefliggésben [CTaHoBuWEe Ha OpraHa 3a obLecTBEHU
MOPBYKN OTHOCHO HSKOWM BBMPOCK, CBBP3aHN C O6LIEeCTBEHUTE
NMOpBbYKM BbB Bpb3Ka C M3BbHPeAHaTa CUTyauus C Orfef Ha
pasnpocTpaHeHneTo Ha kopoHasupyca], 2020.
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PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

HUAT MHOekc Ha kopynuuoHHusi puck (CRI) Ha COVID-
19%22 ce e yBenuuun ¢ okono 10 NpoLeHTHM NyHKTa B Py-
MBbHUA U XbpBaTnA.®?® YBeNnM4eHeTo e 61no BpeMeHHO
1 e nocnensaHo ot 6aBeH, HO cTabuneH cnaf. AHanu3bT
Ha ronemuTe MacvBu OT JaHHWU Pa3KpuBa CbLLO, Ye Npes
nocregHaTta roguHa 1 NonoBMHa cpegHaTa 3aB1UCUMOCT
Ha KynyBayuTe B CEKTOPUTE Ha 34paBeonas3BaHeTo e Ha-
pacHana 3Ha4YuTeNHO B YHrapusi, Kakto u neko B Xbp-
BaTus, B cpaBHeHne ¢ nepuoga 2017 — 2020 r. Hewwo
noBeye, 3aBnafeHnNTe OT YacCTHM MHTEpPeCcU ObpXKaBHU
Bb3/1IOXUTENMW Ca MPEAOCTaBUN HE CaMO NO-rofsiM Asn,
HO M MO-BMCOKa CTOMHOCT Ha MybrnvyHuTe CpeacTBa Ha
NpeanoYMTaHnTe OT TAX AOCTaBYULIM.

YnpaBneHune Ha AbpXKaBHUTE
npeanpuUATUA B eHEPruMHUA CEeKTop

EHeprumHmar cektop npeams3BukBa €4UH OT OCHOB-
HUTE CUCTEMHM NPoBNemMM Ha ynpaBreHUETO, KOUTO
BOOAT A0 3HaYUTENHM 3arybmu Ha obLLecTBEeHN pecyp-
cn3?* yn NnpefocTaBa Bb3MOXHOCTU 3a HE3AKOHHO hu-
HaHCUpaHe 1 YyXX4EeCTPaHHO aBTOPUTAPHO BIUSHWE B
pervoHa.3?> EHeprumHUSAT CEKTOP € OT peLlaBallo 3Ha-
yeHwue 3a KOromnstoyHa EBpona nopagu ctatyta My Ha
€CTECTBEH MOHOMOM (YeCTO MpuTeXaBaH OT AbpKa-
BaTa), coumanHaTta 4yBCTBUTEJTHOCT Ha HacelieHneTo
KbM MOBMLUABAHETO Ha LeHUTe (KakTo nmokasaxa npo-
TECTUTE B LENns PErMOH Npe3 NocrnegHOTo AeCceTure-
TI/Ie), KaKTO U ronemMmmTe MHBECTULIUN U d)MHaHCOBMTe
NHTEpecH, CBbp3aHu C Hero. [JuazHocmu4YyHama oueH-
Ka Ha 3asriadsieaHemo Ha Obpxasama (State Capture
Assessment Diagnostics — SCAD) onpegens cektopa
KaTo CUITHO YA3BUM KbM MOHOMoNM3aums.??¢ CtpaHurte

322 Fazekas, M. and Kocsis, G., Uncovering High-Level Corruption:
Cross-National Corruption Proxies Using Government Contract-
ing Data, Working Paper series: GTI-WP/2015:02, Budapest:
Government Transparency Institute, 2015.

328 See GTI's Global Government Contracts database, 19 July 2021.

324 Southeast European Leadership for Development and Integrity,
Energy Governance and State Capture Risks in Southeast Eu-
rope: Regional Assessment Report, SELDI, 2016.

325 BnagumupoB, M v ap., Pyckusm UKOHOMUYeCKU omrne4yambK 8
BanadHume bankaHu: Puckoge om Kopynyusi u 3asnadsieaHe
Ha Obpxasama, Codwusa: LeHTbp 3a wu3cnegBaHe Ha
nemMmokpaumsta, 2018.

326 Ha 6a3a gaHHu 3a benrapusi, PymbHus, Utanusa n Ucnauvumsa. 3a
noseye nHdopmauus: CtosHoB, A., lepraHos, A., n Anbmos, T.,
[uazHocmu4Ha oueHka Ha 3asnadseaHemo Ha Obpxasama,
Codmsi: LeHTbp 3a u3cnegBaHe Ha gemokpauusata, 2019.
Bwx owe: LeHToB, O., CtedaHos, P., u Togopos, b., (pea.),
BanadHume bankaHu npe3 2020: puckose om 3agnadsisaHe Ha
Obpxxasama u rnoaumuyecku pegpopmu, SELDI, 2021.
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https://csd.bg/bg/publications/publication/russian-economic-footprint-in-the-western-balkans-corruption-and-state-capture-risks/
https://csd.bg/bg/publications/publication/russian-economic-footprint-in-the-western-balkans-corruption-and-state-capture-risks/
https://csd.bg/bg/publications/publication/state-capture-assessment-diagnostics/
https://csd.bg/bg/publications/publication/western-balkans-2020-state-capture-risks-and-policy-reforms/
https://csd.bg/bg/publications/publication/western-balkans-2020-state-capture-risks-and-policy-reforms/

PE3IOME

ot KOromnstoyHa EBpona ca 4yecTo 06BMHABaHU B G510-
KnpaHe Ha nMbepanunsaumsaTa Ha ra3oBusi nasap B Nos-
3a Ha MEeCTHUTE ONUrapxm4vH KOpropaTuBHN MPEXU 1
B ror3a Ha KOHTponupaHuTe oT KpeMbn gocTtaBumum
Ha ras. o To31 HauuH, ako He ce ynpaBnsiBa npaBuI-
HO, CEKTOPBLT MOXe [a MoAKonae He3aBUCMMOCTTa U
pasBUTUETO Ha CTPaHUTE OT PErMoHa.

OdedununtbT Ha nybnuyHa OTYETHOCT B AbpXaBHUTE
€HEPrunHM NpPeanpusaTUS € BUOuM B peavua cryyaw,
paskpuUTK OT pascrefBally MegunHW pPenopTaxu, O0-
Knagu Ha rpaxkaaHCcKoTo 00LecTBO Unu oguTn Ha ny6-
NMYHWTE OpraHy B pervoHa Ha lOromatodHa EBpona.
Te3n npobrnemun JonpuHacAT 3a Cb3AaBaHETO Ha COLU-
arHo-nonuMTU4ecka cpega, B KOATO ce Aonycka oLlo
(MHaHCOBO YyMpaBfeHWe B AbpXaBHUTE EHeprunHn
NpeanpuaTnst U ce B3emMaTt HeeEKTMBHU U BPELHU
WHBECTULIMOHHU peLleHns. Jlnncata Ha conuaHa npas-
Ha paMKa e Kr4oB (haKTop, KOMTO MO3BOnsBa orpa-
HUYyeHaTa (UHaHCOBa MPO3PaYHOCT WU LUMPOKO pas-
npocTpaHeHaTa nonuTMyecka Hameca B €XeQHEBHOTO
yNpaBrneHne Ha ObpXKaBHUTE NPELNPUSTUS.

OCHOBHM PUCKOBE 3a YNpaBIieHUETO Ha O bPXKaBHUTE
npeanpuUsTUA B eHEPrMNHUA CEeKTOp

MpaBHa ypenba, KoATO He € B CbOTBETCTBUE
¢ Hacokute Ha OUNCP

OrpaHuyeHa rHaHCOBa NPO3payHoOCT

®PuHaHCOBa ysS3BMMOCT U fiunca Ha
cTpaTernyecka MHBECTULMOHHA BM3NSA

[Monutnyeckn Ha3HavyeHus
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HepocTtatbum B WHTEerputeTa Ha
obLlecTBEHUTE NnopbYKN

M3moyHuk: LleHmbp 3a u3credsaHe Ha deMokpauyusima, 2022 e.
Mpo3payHocT

PerynatopHata pamka Ha KOpnopaTMBHOTO ynpaB-
feHne B pernoHa BCe Olle e B npouec Ha paspa-
0oTBaHe, BbMNpPEeKM 4Ye npe3 MocnegHuTe roauHu
0axa HanpaBeHW Hakom nopobpeHus. [paBHaTa
pamMKa, perynvpatlia ynpaBieHNeTo Ha AbpPXXaBHUTE
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€HeprunHn npeanpuaTua B 3anagHute bankaHu, He
e B cboTBeTCcTBUE C Hacokume Ha OUCP 3a Kop-
rnopamueHoO yrnpaesieHuUe Ha ObpxasHume rnpeo-
npusmus.*?” ObpxaBute — yneHkn Ha EC ce npea-
CTaBAT MO-400pe MO OTHOLUEHWE Ha NMPUMOXUMUTE
3aKOHW, HO TSXHOTO MpwunaraHe ocTtaBa OrpaHuye-
Ho 1 6aBHO.%?® KomnaHunTe B No-noLwwo puHaHCOBO
CbCTOsIHME ca NO-Marnko npo3payvyHu. EAnH oT Hauum-
HUTe 3a nogobpsiBaHe Ha MPoO3payvyHOCTTa MM € Aa
cTaHaT mybnu4HKu, KakbBTO € cny4yadTr ¢ Romgaz u
Hidroelectrica B PymbHuA. Jpyr nonoxuTteneH npu-
Mep e, ye MOL Group, opyXeCcTBO, YNMTO akLUKn ce
TbpryBaTt Ha 6opcaTa B YHrapusi, nybrnukyBsa cBouTe
(PMHaAHCOBM OTYETU N pas3KpuBa pasmMepa Ha akuuu-
Te, KOUTO MpUTEXABA BCEKM YNeH Ha ynpaBUTENHUS
cbBeT.*?° Bbnpeku ToBa, Npo3padyHocTTa Ha hUHaH-
COBUTE AaHHM ocTaBa ocobeHo cnaba B 3anagHute
BankaHn.3°

®PuHaHcoBa YyA3BUMOCT

[bpxaBHUTE NpeanpusaTus B eHepreTukata B AeBeTTe
nscnedBaHu ObpXaBu MOKa3BaT pas3fnuMyHa CTerneH Ha
nHaHCcoBa ysI3BMMOCT, KOSTO Ce pasKkpuBa OT rornsima-
Ta UM 3a4MbXKHANOCT, KAKTO U OT HUCKaTa NINKBUAHOCT
M CnagalloTo CbOTHOLLEHME Ha TEKYLUUTE aKTUBM KbM
TeKylwmTe nacueu. Tesnm pMHaAHCOBM 3aTpygHeHus ca
0COBEHO SICHO M3pa3eHn Npu gpyxecrBata, 6asmpaHn
Ha nskonaemu ropusa, KOMTO Ce ONUTBAT Aa ce CNpaBAT
C MOCTOSIHHO HapacTBawmTe ueHn Ha CO2, Bbrmuwa-
Ta U NPUPOAHNS ras. YcunusaTta Ha npaBUTENCTBOTO Aa
nogabpka M3KyCTBEHO HUCKM LIEHW Ha eHeprusaTta, 3a
Oa n3berHe coumanHa peakuumsi, ca 3a cMeTka Ha u-
HaHCOBOTO 3ApaBe M NonmTMyeckara He3aBMCMMOCT Ha
ObpXXaBHUTE MPEANPUATUS, KakTo U Ha BesnpucTpacT-
HOCTTa Ha perynaTtopHuTe opraHu. HUcKoTo KayecTBO
Ha (PMHAHCOBOTO YyMpaBreHWe YecTo € CBbp3aHo C:
a) NpekoMepHa YMCreHOCT Ha nepcoHana; 6) npekane-

327 OECD, OECD Guidelines on Corporate Governance of State-
Owned Enterprises, 2015 Edition, Paris: OECD Publishing.

328 European Commission, 2020 European Semester: Assessment
of progress on structural reforms, prevention and correction of
macroeconomic imbalances, and results of in-depth reviews,
p. 60; 2019 European Semester: Assessment of progress on
structural reforms, prevention and correction of macroeconomic
imbalances, and results of in-depth reviews, p. 58.

32 MOL Group (S.A.), Management and Operations; MOL Publica-
tions (S.A.), Annual Reports (1999-2020).

330 lleHtoB, O., CtecaHoB, P, n Togopos, b., (pea.), Ckpuma
eniacm: oueHka Ha Kopynuyusma U ckpumama UKOHOMUKa 8
HOeousmoyHa Eepona, SELDI, 2016.


https://www.oecd.org/corporate/guidelines-corporate-governance-soes.htm
https://www.oecd.org/corporate/guidelines-corporate-governance-soes.htm
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://molgroupcareers.info/en/investor-relations/corporate-governance/mol-policy/management-and-operation
https://molgroup.info/en/investor-relations/publications
https://csd.bg/bg/publications/publication/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://csd.bg/bg/publications/publication/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://csd.bg/bg/publications/publication/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
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HO LLeApWY Bb3HArpaXkaeHvs; 1 B) NIOLIO yNpaBneHne Ha
obLecTBeHMTe NopbYkn. Pasrpbliallara ce o1 BTopa-
Ta nonoBuHa Ha 2021 r. HacaMm Kpu3a C LieHUTe Ha eHep-
rmsita B EBpona, KosTo 3amno4Ha ¢ HegocTura Ha ras u
NPOOBITKM C BOMHATa B YKpaiHa, BEPOATHO LLEe N30CTPU
OOMBJIHUTENHO YA3BMMOCTTA, BbIPEKN HeOo4YakBaHUTE
ne4yandu 3a HAKOM OpYXXeCcTBa.

OvnroroguwHata 3aBucnmocT Ha KOronstouyHa EBpona
OT BHOCa Ha u3konaemu ropusa ot Pycus, cbyeTaHa c
ncTopuyeckata 3aBUCUMOCT OT COBCTBEHOCTTA, TEXHO-
fiormmTe U ynpaBreHNeTo U AbIIBOKM (M YEeCTO MHOro
Henpo3payHn) PMHaAHCOBM BPbH3KU, AOMBIHUTENHO M3-
OCTPY YSA3BUMOCTTa Ha AbpPXaBHUTE EHEPIrUNHU CEKTO-
pv. Ha npakTmka HSKom OT Har-ronemMmmTe MHBECTULNOH-
HW NPOEKTU B PErMOHa ca pesynTar OT MeXaynpaBuTen-
CTBEHW CnopasyMeHus ¢ AbpaBu U3BbH EC, Hali-Beve
¢ Pycus. BogeHusit ot Pycus npoekt TurkStream®! e
ApbK MpuMep 3a ToBa. 3acsarariku npsiko bbnrapus,
Cbpbus n YHrapusi, a KOCBEHO — Llenust perMoH n Eepo-
na, TOW ce Bb3Mon3Ba 1 AoNpMHAcs 3a No-HaTaTbLUHOTO
oTcnabBaHe Ha MHCTUTYLUUUTE, ONpeadensiim eHeprum-
HaTa MoNNTKKA, N 3a YTBbPXXAABAHETO HA ONUrapXmyHm
MpPEXW 3a BUSIHUE Ha PYCKN U MECTHU YaCTHU NHTEpe-
CW, TAICHO CBbP3aHu C MpaBUTENCTBOTO. Kntam, Bbnpeku
Yye e HOB urpad, BbBege CBosi COOCTBEHA MHBECTULMOH-
Ha pamKa B pernmoHa, no-cneumanHo B 3anagHute ban-
KaHu, XbpBaTus 1 YHrapus, Cb3gaBanky npegnocTaBku
3a Mo-HaTaTbLUHO HaMNpeXeHWe Npv nocneasalla UHTe-
rpaumsa Ha Tesu ctpaHu B EC. Kutanckute nHeectmumm,
Makap 1 gobpe JoLwwnu oT regHa Todka Ha pasxoauTe,
4YecTo He ca cbobpas3eHu C TeEXHUYeckaTa CTaHOapTu-
3aumsa Ha EC n/vnn ¢ goctmxeHnsita Ha eBpONencKoTo
npaBo B obnacTTa Ha KOHKYpeHuusaTa 1 obLLecTBeHUTe
nopbykn. Te cbLo Taka cb3gaear, nogobHo Ha Kpe-
MbJ1, €po31s Ha OEMOKPATUYHUTE U Na3apHUTE CTaH-
JapTu nopagu TanHUsS CYM 1M HenpoapadeH xapaktep. B
MHOFO Cllydaun TakvMBa NPOEKTW YKPenBaT HaLMOHaNHu-
Te BbIMULLHN NHOYCTPUKN, NpeHebpersat eKonornyHmuTe
pasnopenbu nnn He ca cbobpaseHn ¢ LarocTHaTa no-
NUTUKa Ha JekapboHM3aLusa 1 YCTONYMB pacTex.33?

331 CtecbaHoB M BrnagumupoB, Kpembrickusm HapbyHUK 6 Heo-
uamoyHa Espona: VMIKoHOMu4YecKo enusHue u ocmpa cuna,
Codms: LleHTbp 3a n3cnegsaHe Ha gemokpauusaTta, 2020.

332 TepraHoB, A. u Bnagumupos, M., Kumatickomo UKOHOMUYECKO
enusiHue 8 Egpona: Puckose nped dobpomo ynpasneHue u
knumama, Codus: LieHTbp 3a nscnegsaHe Ha AemokpaumaTa,
2021.

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

OG6LM 3aBUCUMOCTU B eMHOCTTA Ha Abp)XXaBHUTE
npeanpuaTUN

M3smoyHuk: LleHmbp 3a udcrnedsaHe Ha 0emokpayusima, 2022 e.

Ha3HayaBaHe Ha U3NBIHUTENHU ANPEKTOpU n
YJrieHOBe Ha ynpaBUTeJIHUTe CbBeTU

lMpaBunaTta 3a HasHa4YaBaHe Ha YreHOBE Ha ynpasw-
TENMHUTE CbBETU M APYrN PHKOBOAHU AMbXHOCTU B Obp-
XaBHWUTE eHeprunHun npegnpuatns B KOromstoyHa E.-
pona CblLO ca HEACHW, 0COBEHO KaTo ce MMa npeaBsus
pucka OT MOMUTMYECKO BMMsiHWE. VIMa MHOroopoviHu
npvMepn 3a nonmTnyecka Hameca Npu HasHavyaBaHETO
Ha ynpaBUTENHUTE CbBETU B AbPXaBHUTE €HEPruiHu
NpeanpuaTa OT pervoHa WU B perynatopHUTe opraHu,
KOeTO rnopgkonasa npodecroHanuama npu nnaHvpaHe-
TO M U3MBIHEHNETO HA TPYAHW PELUEHNS B HEPrUAHNS
cekTop. B pesynTtat, 6usHec fenHOCTUTE Ha AbpPXKaBHU-
Te NPeAnpUsATUS YeCTo ca NOBNSHU UK A0PU 0BCyXK-
BaT UHTepecuTe Ha ApYXecTBa Mnu fuua CbC CUIHU
MONUTUYECKM BPB3KM 3a CMeTka Ha (PUHaHcoBUTE CU
pesynTartu.

Mponycku B ynpaBneHneTo Ha obecTtBeHUTe
NOPBHYKN B EHEPrMUHUA CEKTOP

B eHepruiiHus cektop ce HabntogaBaT 0coO6eHO ronemm
AeduunTy B ynpaBneHNeTo Ha obLiecTBEHUTE NopbY-
Kn. Hakom oT Tean gechmuntn cbBnagat ¢ obLuTe puc-
KOBe B OOLLECTBEHUTE MOPBYKU, pasrnedaHn no-rope.
Hsikon oT TAx obayve ca olle no-u3paseHn U/unm yHu-
KarHu 3a cekTopa nopagu HeroBus pasMep, CtaTyT Ha
€CTEeCTBEH MOHOMOM U TEXHUYECKA CITOXHOCT.


https://csd.bg/bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/bg/publications/publication/chinese-economic-influence-in-europe/
https://csd.bg/bg/publications/publication/chinese-economic-influence-in-europe/
https://csd.bg/bg/publications/publication/chinese-economic-influence-in-europe/
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Ha6noaaBaHu Hepe4HOCTU NPU O6LECTBEHUTE NOPBYKN B €HEPrUMHUS CEKTOP

Mpeau npoueayparta
no U36op Ha U3NbLIHUTEN

® IDYXXECTBO, Cb34afeHO eQNHCTBEHO
C Lien crneyenBaHe Ha KOHKPETEH Tbpr
(6e3 npeguLieH onuT)

e cneundukauunTe Ha Tbpra ca
L,APUroaeHn” 3a KOHKpeTHa prpma

® PeoCcTaBsiHe Ha BbTpeLLHa
MHopMaumsa

® HEPEanuCTUYHO KpaTK1N CPOKOBE

e Cb3jaBaHe Ha N3KyCTBEHa KOHKYpEeHLUsI
(npeacTtaBsiHe Ha ocepTun OT chanunem

3a oLleHka

Mo Bpeme Ha npoueayparta
no n36op Ha U3NbLAHUTEN

© KOH(PMUKT Ha MHTEpeCH, NONIUTUYECKO
BNMAHME UNW NOAKYNBaHe Ha KOMUCUSATA

e 365ArBaHe Ha U3MNON3BaHETO
Ha npouenypu 3a Bb3jiaraHe Ha
obLiecTBeHn NOPBYKU Ypeas:
* NMPSAKO goroBapsHe
* HamarnsdaBaHe Ha ueHarta noj nparosete
* U3non3BaHe Ha cnewHn npouenypu

e BMCBAHE Ha KOHKPETHN NPOEKTU
KaTo npeasapuTesiHO onpeageneHn

Cnep npoueaypara
no U36op Ha U3NbLIHUTEN

e aHynMpaHe Ha TPBXHW NPOLEAYPU 1
AnckBanuduumpaHe Ha KOHKYPeHTU

e MPOMEHW B TPBXKHUTE YCMOBUS Ype3
aHekcu

e 3annallaHe Ha ycnyru/obopynsaHe,
KOWTO HE OTTrOBapsiT Ha MUHUMASTHUTE
N3NCKBaHUS

e NUNca Ha pascreaBaHe Ha
BMCOKOMOCTaBEHN AJTLXXHOCTHY NnLa v
GU3HECMEHW, CBbP3aHU C OnpeaesneH
LLOroBop

KOHKYPEHTM)
e OTNyCKaHe Ha CpeacTBa 3a He060CHOBaHM 3a puHaHcMpaHe B HaunoHanHuTe
T [OKYMEHTU 3a NnaHupaHe

e 3aBMLLaBaHe Ha LeHaTta Ha orosopa

® A3MOJiI3BaHe Ha paMKOBU CrnopasyMeHunsd

B MOJ13a Ha ronemMuTe nasapHu

y4yacTHuumn

M3moyHuk: LleHmbp 3a uscnedsaHe Ha demokpayusima, 2022 2.

MbTaT Hanpen

Bbnpeku npoabmkaBallnsi HEPaBHOMEPEH Hamnpenbk,
cTpanHuTe ot HOromstoyHa EBpona ca usnpaseHu npeq
3HauYUTENHN Mpean3BUKaTeNcTBa, CBbP3aHM C A06po-
TO ynpaBIieHWe, KOUTO CE YCIOXHSBAT OT BbTPELUHU
W BbHLUHW aBTOpPUTapHM 3annaxu. PermoHbT moxe aa
NpOObIKM Ja Ce Bb3Mon3Ba OT HapacTBallaTta 3Hauu-
TenHa MHaHCOBa W TEXHMYECKa Mmogkpena oT cTpa-
Ha Ha gemMokpaTuMyHaTa obLHOCT Ha cTpaHuTe oT EC,
EBponenckoTo MKkoHomuvecko npoctpaHcTeo (EWIMM) un
CALl. HaumHbT, N0 KOWTO BCSIKA CTpaHa Lie M3MnonaBea
Tasu nogkpena, 3a ga HanpegHe Mo NbTS Ha AeMOoKpa-
umaTa n 6opbata ¢ KopynuusaTa, 3aBUCK B KpariHa CMeT-
Ka OT yCcunusita Ha HEMHUTE rpaxkaaHu, NpeanpuaTus u
npasutencTeo. [bpxasute — uneHku Ha EC ot Orouns-
TovyHa EBpona TpsbBa ga cregBaT CTPUKTHO aHraxu-
MEHTUTE CU MO MEXaHM3Ma 3a BbPXOBEHCTBO Ha 3aKO-
Ha, KaKkTo U NO €BPOMENCKNsi CEMECTbP, U Aa MHBEC-
TMpaT CbOTBETHO OFPOMHUA PUCKANEH CTUMYI1, OCUry-
peH oT MexaHu3ama 3a Bb3CTaHOBSIBAHE U YCTONYMBOCT
W MHororoguvliHata uHaHcoBa pamMka 3a nepuoga
2021 — 2027 r. 1 yetnpute abpxasu ot EC Tpabea aa
NpeononeaT NpevknTe B ynpaeneHueTo. [No-cneunanHo
Bwnrapus un YHrapus Tpsabsa ga paboTtaTt 3a nosuLLaBa-
He Ha edpeKkTMBHOCTTa Ha cbaebHaTa cuctema 1 CboT-
BETHO 32 HamarnsiBaHe Ha NPeKOMEPHUTE MPaBOMOLLMSA
Ha u3nbnHUTEnHata enact. CtpaHuTe oT 3anagHute
BankaHu TpsibBa ga paboTAT 3a NpoBeXxaaHe Ha Heob-

XxooumuTe pedopMu B pamMKUTE Ha NMPEroBOPHUTE rna-
B Ha EC, gopn ako cdopmManHo npouechbT Ha pasLuu-
psiBaHe e 6un GrnokupaH, kakTo B cnydas ¢ AnbaHus u
CeBepHa MakegoHus. Cbpbus e nanpaseHa npeg oLle
no-cneumduyHn NpegnsBuKaTencTea, NpeaBsus TECHU-
T€ CU BPBb3KU 1 3aBMCMMOCTMN OT aBTOPUTAPHU PEXMMM.

O6wmTe npeamnsBMKaTencTBa npea 0obpoTo ynpaene-
HMe YeCcTo ce CBeXaaT 4O CrpaBsiHe C ABE B3aUMOCBbP-
3aHM CUCTEMM B HALMOHAMNHWUTE MKOHOMUKN HA CTPaHU-
Te ot KOronstouyHa EBpona: o6LecTBEHUTE MOPBYKM U
YyNpaBrNeHNETO Ha ObpPXXaBHUTE NPeanpusTsa B obnacT-
Ta Ha eHepreTukata. Bb3 ocHoBa Ha 3agbnboveHus
npernea, NpecTaBeH B HAacTosAWMA goknag, mMorat ga
CE 0YepTasiT HAKOMKO KITHOYOBYW MPENOPBLKM 3a NONUTU-
KaTa B Te3un nBe obnactu:

e EC n HeroBute naptHbopu oT EUIM n CALL Tpsibea
4a NpoabipkaT Aa NpPedoCTaBAT TeXHWYecka Mo-
MOLL, 3a MHTErpupaHe Ha gobpute npaktukm Ha EC
B obnacTtTa Ha 00LeCcTBEHUTE MOPBYKN — KAKTO B
yrnpaBneHueTo Ha cpeacTteata Ha EC 3a pernoHa,
Taka 1 B ynpaBfeHWETO Ha HauuoHarHuTe pecyp-
cun. OcobeHo BHMMaHMe TpssibBa ga ce obbpHe Ha
NMoBMLIABAHETO Ha KOMOWHWpaHWUS KanauuteT U
CbBMecTHata paboTa Ha aHTUKOPYMUMOHHUTE W
perynaTtopHuTe opraHu B obnacTtta Ha obLiecTBe-
HUTE MOPBYKM B U3MbIHUTENHATA BNacT, NpoKypa-
TypaTa v cbannuuiara.



e [lpaBuTerncTBata Ha gbpXXaBUTE OT PErMOHa crea-

Ba Ja rapaHTupaTt MHTErputeTa Ha obLecTBeHUTe
NOPBYKN Ype3 TEXHUA 3aCUNEeH MOHUTOPUHT (KaTo
Hanpumep nHctpymeHTta Open Tender unu SCAD),
NoBMLUEHA MHCTUTYLMOHANHa eekTUBHOCT, Hama-
NeH oan Ha 3aTBOpPEHUTEe npoLeaypu 1 nogobpern
MexaHn3Mu 3a Bb3naraHe. CtpaHute oT 3anaa-
HuTe bankaHu TpsibBa A4a OTBOPSAT AAHHUTE CU 3a
obLiecTBeHUTE MOPBYKM, C Len U3BbPLUBaHE Ha
no-gobpa AnarHoCTMKa U KOHTPOS, a AbpXXaBUTe —
uneHkn Ha EC ot KOromnstouHa EBpona, TpsibBa ga
npoabIikaT Aa u3rpaxaart KanauuTteT 3a UAOEHTU-
duumpaHe 1 cnpaBsiHE C PUCKOBUTE 30HU (T.Hap.
,depBeHn cnarose”) 3a Kopynuusi npu obLiecTBe-
HUTE NOPBYKM.

HauvoHanHute npaBuTenciBa TpsibBa pga oT-
TErnsaT U3BLHPEeOHWUTE MpaBuia, BbBEAEHU B Ha-
yanoto Ha COVID-19, kaTo ce BbpHaT KbM Mbp-
BOHa4yanHOTO 3aKoHo4aTeNCcTBO B obractTa Ha
obwecTBeHMTe MNopbYkK. [onbAHUTENHWUTE pas-
Xoau B Obaelle criegBa Aa O0baaT CbNPOBOAEHMU
OT MO-CTPOr NocreABaLy, MOHUTOPUHT 1 OLEHKa Ha
ePeKTUBHOCTTA.

MpaBuTtencrteata Ha AbpxaBuTe oT HOromsTou-
Ha EBpona, abpxaBHWUTE NpeanpuaTus M GusHec
acoumaumiTe crnefBa fa npuemaTt v npunarat
Han-gobpuTe MeXayHapoAHW CTaHOApTU 3a Kop-
nopaTMBHO ynpaBneHne Ha AbpXaBHUTE Npeanpu-
ATUS B €HEPrUNHUSA CEeKTOp, KaTo Hanpumep Teau,
paspaboteHn oT OVCP. ObpxaBHUTE eHeprumnHu
npeanpusaTMa OT pernoHa TpsibBa ga ce CTpeMsT
4a paskpuBaT MHoOpMaLns N0 CXOOHW U NO-BU-
COKM CTaHOapPTWU, OTKONKOTO MyOnMYHO TbpryBaHU-
Te yacTHu apyxectBa B EC.

MapnameHTUTE 1 NpaBUTENCcTBaTa Ha CTpaHUTe OT
KOromnstouHa EBpona TpsibBa ga nmogobpsT Hesa-
BMCMMOCTTa Ha HauWoOHanHWUTEe perynatopu B 06-
nacTTa Ha eHepreTukata U KOHKypeHLuMsTa, Kato
yBenunyat TeXHUA agMUHUCTPaTUBEH U (i)I/IHaHCOB
KanauuTeT 1 NpeMaxHaT NoSIMTUYECKUTE Ha3Hade-
Hus. CrefBa Aa ce BbBeAaT M Nno-kpaTkv MaHaaTu
Ha YreHoBeTe Ha ynpaBuTenHuUTe cbBeTu. EHep-
rMIHUTE perynaTopu oT permoHa Tpsbea ga pabo-
TAT B TCHO CbTPYAHUYECTBO CbC CBOUTE KOMErn OT
EC 3a cb3paBaHe Ha obuwHocT, 6asnpaHa Ha Job-
pv NpakTukK. PelleHnsiTa Ha perynatopute Tpsibea
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Ja ce cbobpassaBar ¢ Haln-BUCOKUTE CTaHZapTU 3a
ny6GrMYHO ONoBeCTABaHe Ha MHGOopMaLMS.

lMpaBuTencreaTa CbLLO Taka crefBa ga ce Bb3abp-
aTt oT yyacTue B MawabHu ABYCTPaHHU EHEPTUNA-
HU NpoekTn 6e3 NoaxoasaLIM rapaHLmMm, KOUTO KaTo
MUHUMYM Ovxa MOrfmM [a BKYBaT y4yacTUeTo
Ha MeXayHapoaHW nybnuyHu UHaHCOBU MHCTU-
Tyumun, kato ENB, EBEBP nnu CeetoBHaTa GaHka.
TakvBa NpoeKkTu No nNpaBumo TpsibBa ga BKMAYBaAT
cucTema 3a paskpvBaHe Ha MHopMauus ¢ No-Bu-
COKM CTaHZapTu oT obuyarHo npeobnagasalwuTe B
cTpanuTe ot KOronstouHa EBpona. Taka Hanpumep,
TpsibBa CBOEBPEMEHHO [a Ce NpeaocTaBst MHGOP-
Maunsa OTHOCHO MallabHu MPOEKTU 3a eHeprumHa
NMHPPacCTPyKTypa, BKITYNTENHO NogpobeH aHanma
Ha pasxoAuTe 1 NonsnTe.

MpaButencrteara ot KOronatouHa EBpona Tpsibea oa
cu cbTpyaHuYaT ¢ EBponenckata komucusi, obpxa-
BUTE — uneHkn Ha EC n EUNM n CALL 3a BbBexaaHe
Ha no-gobpa 3almTa Ha MKOHOMUKWUTE MM OT He3a-
KOHHW MIN KOPO3MBHM (hOHAOBE, CBbP3aHU C aBTO-
puTapH AbpxaBwu. Tasu 3awmta crnefsBa Aa BKIOY-
Ba BbBEXAAHETO Ha MO-A400pM MHCTUTYLIMK 1 pas3no-
penbuv No OTHOLLEHME HA MEXaHU3MUTE 3a NPOBEPKa
Ha MHBECTULIMNTE Y MOHUTOPUHT Ha CaHKLMUTE.

lMpaButencrearta u TexHute naptTHbopu ot EC/EUITT
n CALL tpabea ga narpagaTt yCTOMYMBY MOLENM
Ha B3aMMOLENCTBME C HALMOHAMHOTO Y MECTHOTO
rpakgaHcko oOLecTBO U pascnenBallute Meauu,
3a da 3acunsaTt HabnwgeHneto Ha obliecTBeHuTe
MOPBYKM U ObPXKABHUTE EHEPTUNHN NPeanpuUATUS.
OnutbT Ha nnatdopmaTta R2G4P33 moxe aoa naae
MHOpMaLIUA 3a TE3N YCUIUS Ha pernmoHarnHo paB-
Huwe. B pernoHa Beye cbLieCcTBYBaT MOAENN Ha
nybnvyHa nopkpena 3a opraHnsaunnTe Ha rpax-
OaHCKOTO O6LLECTBO, HO Te UMM Ca B Ha4yareH cTa-
OV Ha pa3BUTMeE, NN YEeCTO NPEeAN3BMKBAT onace-
Hus cpeq HIMO n meguuTte 3a KOMNpPOMEeTMpaHe Ha
TsIXHaTa HE3aBUCKMMOCT.

PernonanHata nnatcgopma 3a ny6nn4yHo-4acTHO NapTHbLOPCTBO
3a pgobpo ynpaBneHue (R2G4P) e TpuroguwHa mnunoTHa
vHuunaTuBa, nogkpeneHa ot EEA wn Hopsexkus coHg 3a
pernoHanHo CbTPYAHMYECTBO, KOSITO 0beanHsABa ycunuaTa Ha
TPUHaAZEeCeT opraHu3auun oT AeceT AbpXKaBu U UMa 3a Len aa
npesocTaBmn 06N aHTUKOPYNLMOHHM peLLeHns 3a NoBuLLaBaHe
Ha OTYETHOCTTa Ha AbPXaBHWUTE WHCTUTYLUU U YyKpenBaHe
Ha rpa)AaHCKoTO O6LEeCTBO M BbPXOBEHCTBOTO Ha 3akoHa B
lOronstoyHa EBpona.


https://seldi.net/r2g4platform/objectives/
https://seldi.net/r2g4platform/objectives/
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Nacela dobroga upravljanja (governance) i nadalje
se suoCavaju sa sve vecim brojem izazova u regiji
jugoistoéne Europe. Rat u Ukrajini jasno je pokazao kako
izazovi vladavine prava u regiji potkopavaju ne samo
njezin gospodarski razvoj nego i jedinstvo i otpornost
EU-a u odnosu na vanjske autoritarne prijetnje. Nove
zemlje Clanice EU-a iz regije medu najve¢im su neto
primateljima sredstava EU-a. Ipak, nazadovanje
demokracije i jaCanje korupcije i nadalje ozbiljno muce
njihova drustva, unato¢ konstanthomu negodovanju
javnosti i prosvjedima te uvodenju konkretnih koraka
EU-aiSAD-azarjeSavanje ovihizazova. Navedenikoraci
uklju€ivali su Mehanizam suradnje i provjere za pracenje
antikorupcijskih i pravosudnih reformi u Bugarskoj i
Rumunjskoj nakon njihova pristupanja EU-u 2007.,
mnogo oStrije zahtjeve vladavine prava za pristupanje
Hrvatske 2013., americke sankcije prema Globalnome
zakonu Magnitskoga u Bugarskoj u 2021. te pokretanje
novoosmisljenih kaznenih procesa za zamrzavanje
fondova EU-a za Madarsku 2022. Zemlje zapadnoga
Balkana, koje se nastoje pridruziti EU-u, izloZene su
jo$ veéim izazovima upravljanja. Zajedno s odredenim
zamorom od proSirenja EU-a, to je rezultiralo stalnim
odgadanjem izgleda za njihovo pristupanje, naraslim
nezadovoljstvom gradana u njihovim drustvenim i
nedemokratskim tendencijama koje se iznova javljaju.
Trajni nedostatci u upravljanju diliem jugoistocne Europe
dodatno su pogorsani pandemijom COVID-19 i ruskim
napadom na Ukrajinu®3*. Izvjestaj o dobrome upravljanju
u jugoisto€noj Europi (SEE Good Governance Report)
nastoji omoguciti dublje razumijevanje ovih izazova i
utrti put u€inkovitim antikorupcijskim reformama u devet
zemalja — Cetirima drzavama ¢lanicama i pet koje teze
¢lanstvu u EU-u — Bugarskoj, Hrvatskoj, Madarskoj,
Rumunijskoj te Albaniji, Bosni i Hercegovini, Sjevernoj
Makedoniji, Crnoj Gori i Srbiji. OvogodiSnje izvjeSce
usredotoCuje se na dva oblika ranjivosti upravljanja
koja se u regiji najviSe istiCu: javnu nabavu i upravljanje
drzavnim poduzecéima u energetskome sektoru.

334 Stefanov, R. and Vladimirov, M., The Kremlin Playbook in South-
east Europe: Economic Influence and Sharp Power, Sofia: Center
for the Study of Democracy, 2020.

Integritet javne nabave

Javna nabava ima znacajan udio u BDP-u u zemljama
i niskoga i visokoga dohotka. U svijetu ona Cini 15 do
30 % BDP-a. Ako se ucinkovito alocira, takav veliki
opseg javne potroSnje moze imati kljuénu ulogu u
gospodarskome i druStvenome napretku. Ipak, to je
i jedna od aktivnosti vlasti koje su najviSe podlozne
korupciji.**® Prema Uredu za droge i kriminal Ujedinjenih
naroda (United Nations Office on Drugs and Crime),
10 do 25 % ukupne vrijednosti ugovora javnih nabava
vjerojatno je izgubljeno zbog sumnjive prakse.**® lako
korupcija u javnoj nabavi moze imati razliCite oblike,
postoji jasno definiran skup koruptivnih tehnika koje
se aktivno koriste u jugoisto¢noj Europi za izvladenje
javnoga novca za privatnu dobit.

e Favoriziranje i klijentelizam. Jedan od naj¢es¢ih
oblika nepravilnosti u nabavi u regiji jest povlasteni
tretman poduze¢ad zbog dobrih politickih veza
njihovih vlasnika. Primjerice, u Hrvatskoj oko polovine
ukupne vrijednosti ugovora osvoje ponudaci koji nisu
privatni subjekti, ve¢ su poduzec¢a u djelomi¢nome
ili potpunome vlasnistvu drzave.**” Mnoga privatna
poduzeca diljem regije Ciji su vlasnici usko povezani
s visokopozicioniranim  politiCarima  pobjeduju
na javnim nabavama koje su gotovo iskljudivo
kreirane za njih. Na primjer, u Madarskoj je tijekom
posljednjih 11 godina vladajuc¢a stranka stvorila novu
gospodarsku elitu Cije korporacije primaju velike
subvencije u sektorima poput turizma.33®

335 OECD, Preventing Corruption in Public Procurement, 2016;
World Bank, Fraud and corruption awareness handbook: how it
works and what to look for - a handbook for staff, Washington,
D.C.: World Bank Group, 2013.

3% UNODC, Guidebook on anti-corruption in public procurement
and the management of public finances: Good practices in en-
suring compliance with article 9 of the United Nations Convention
against Corruption, 2013.

337 OECD, OECD Review of the Corporate Governance of State-
Owned Enterprises in Croatia, 2021.

338 Andras, B., ,Sokkolé: a kormany az igényl6k fél szazalékanak
adta a turisztikai tamogatasok kétharmadat”, valaszonline.hu, 26.
veljace 2021.


https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
http://www.oecd.org/gov/ethics/Corruption-in-Public-Procurement-Brochure.pdf
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/100851468321288111/fraud-and-corruption-awareness-handbook-how-it-works-and-what-to-look-for-a-handbook-for-staff
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/100851468321288111/fraud-and-corruption-awareness-handbook-how-it-works-and-what-to-look-for-a-handbook-for-staff
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.oecd.org/corporate/Conclusions-and-recommendations-SOE-Review-of-Croatia.pdf
https://www.oecd.org/corporate/Conclusions-and-recommendations-SOE-Review-of-Croatia.pdf
https://www.valaszonline.hu/2021/02/26/turisztika-tamogatasok-ugynokseg-mtu-guller-zoltan/
https://www.valaszonline.hu/2021/02/26/turisztika-tamogatasok-ugynokseg-mtu-guller-zoltan/
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e Precijenjena vrijednost ugovora. Previsoke cijene
ugovora jo$ su jedan prevladavajuéi oblik prijevare
u javnoj nabavi koja se temelji na favoriziranju. Taj
oblik ukljuuje Siri spektar narucitelja i dobavljaca.
U Madarskoj je 90 % projekata javne nabave u
prosjeku precijenjeno za 25 %.3% Sli¢no, u Sjevernoj
Makedoniji istrazni izvjestaji otkrili su velike razlike
izmedu trziSnih cijena i ugovornih cijena nekih
proizvoda s identi¢nim specifikacijama.34°

e Prilagodene specifikacije natjec¢aja. Cesti je
oblik korupcijske tehnike odredivanje pretjerano
specifi¢nih uvjeta javnoga natjecaja koji odgovaraju
isklju€ivo obiljezjima te struénostima i znanjima
jednog odredenog poduzeca.

e Sukob interesa u postupku javne nabave.
Slu€ajevi sukoba interesa ,visoke razine” bili su Cesti
proteklih godina u Srbiji, a postali su joS ucestaliji
od pocetka pandemije COVID-19.34 U Bugarskoj
se sukob interesa ocituje u internim procedurama
(in-house procedures)®*#?, u kojima su proracunska
sredstva za drZavno poduzeée osigurana bez
natje€aja. Potonje, umjesto da sve aktivnosti obavlja
interno, kako je predvideno zakonom, podugovara
s privatnim poduzeéem koje je prije bilo odabrano
u postupku koji nije vezan uz ovaj natjecaj. Takvo
lazno interno ugovaranje dosegnulo je 4,4 milijarde
eura ili viSe od 42 % vrijednosti svih drzavnih
ugovora ostvarenih javnom nabavom u razdoblju od
2019. do 2020.34®

e Visokiudio zatvorenih postupaka. Postoji nekoliko
vjerodostojnih razloga za koristenje zatvorenih ili
ograni¢enih postupaka nabave, na primjer ako bi
otkrivanje sadrzaja natje¢aja predstavljalo rizik za
nacionalnu sigurnost ili ako je vrijednost ponude
dovoljno mala da ne stvara znatan rizik od korupcije.

339 Ligeti, M. et al., Korrupcid, gazdasagi teljesitmény és jogallamisag
Magyarorszagon: A Korrupcié Erzékelési Index eredményei
2019-ben, Tl Hungary, 2019.

Center for Civil Communications, Public procurements in North

Macedonia at times of corona: How it was and what can be done
in the future?, Skopje: CCC, 2020.

341 Centar za primenjene evropske studije, ALARM IZVESTAJ o
stanju u oblasti javnih nabavki u Srbiji 2020. godine, CPES, No-
vember 2020.

342 SIGMA, In-house Procurement and Public/Public Co-operation,

Sigma Programme, Brief 39, 2016.

Sokolova, T., ,Cnyxe6HUST kabuHeT cnupa xapYeHeTo Ha MUMNn-

apau 6e3 obuiecTBeHn nopbykn”, Mediapool.bg, 30. lipnja 2021.
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Unato¢ tome, naruditelji u jugoisto€noj Europi Cesto
se prekomjerno koriste ograni¢enim postupcima u
slu¢ajevima kada oni nisu potrebni.

e Izmjena ugovora u fazi provedbe. Organizacije
civilnoga drustva iz regije prijavljuju zlonamjernu
praksu naknadnih izmjena ugovora, Sto rezultira
znatno viSom cijenom od pocetnih oCekivanja. Te je
izmjene tesko pratiti zbog ogranicenih informacija na
vecini sluzbenih mreznih stranica o javnoj nabavi.?**

Promjene u javnoj nabavi i pretjerana
upotreba ubrzanih postupaka zbog COVID-19

Pandemija je povecala broj inherentno ograni¢enih
Lhitnih” postupaka koji zaobilaze uobic¢ajeno zakonsko
odredenje javne nabave. Kvantitativna procjena
slu¢ajeva javnih nabava pokazuje da je takvo stanje
uzrokovalo sveukupni pad integriteta toga postupka,
posebice na najugroZenijim trziStima — u zdravstvenoj
zastiti i proizvodima povezanima s COVID-om. Ovi
su problemi jasno pokazani zloglasnom aferom
.Respiratori” u Bosni i Hercegovini.** U Hrvatskoj
je spisak dobara i usluga za koje bi se mogli koristiti
ugovori o izravnoj nabavi ¢uvan u tajnosti do prosinca
2020. Popis je objavljen samo zbog znatnoga pritiska
javnosti.®*¢ U Madarskoj tijekom izvanrednoga stanja
premijer je imao ovlast odlu€ivanja o tome koji su
postupci povezani s pandemijom COVID-19, te se
stoga moglo kupovati izravnim dogovaranjem.34

Korupcijski rizik u sektoru zdravstvene
zaStite vezan uz javnu nabavu

Analiza velikih skupova podataka (big data analysis)
napravljena za ovaj izvjesStaj pokazala je da je izmedu

344 Mendes, M. and Fazekas, M., DIGIWHIST Recommendations for
the Implementation of Open Public Procurement Data - An Imple-
menter’s Guide, 2015.

345 Katavi¢, |., ,Afera ‘Respiratori’: Premijer FBiH Fadil Novali¢ za-
drzan u SIPA-i,” Slobodnaevropa.org, 28. svibnja 2020; Radio-
sarajevo.ba, ,Afera Respiratori: Novali¢ i drugi optuzeni stigli na
novo rociste”, 17. studenoga 2021.

346 Nacionalno.hr, ,Most trazi da se medicinska oprema nabavlja
kroz postupak javne nabave”, 9. prosinca 2020; Croatian Govern-
ment, /zvjeSce o izvr§enim nabavama zaStitne opreme u svrhu
provedbe mjera zaStite zdravija i jacanja nadzora nad Sirenjem
koronavirusa, Ministry of Economy and Sustainable Develop-
ment Directorate for Commodity Stocks, 2020.

347 Public Procurement Authority, A Kozbeszerzési Hatdsag
véleménye a koronavirus terjedéseére tekintettel elrendelt
veszélyhelyzettel kapcsolatban felmerilé egyes kozbeszerzési
kérdésekkel 6sszefliggésben, 2020.
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prvoga tromjesecja 2017. i drugoga tromjesecja 2021.
godine indeks korupcijskoga rizika (Corruption Risk
Index — CRI)*#® na trziStu proizvoda i usluga vezanih
uz COVID-19 povecan za oko 10 postotnih bodova u
Rumunjskoj i Hrvatskoj.*° Povecanie je bilo privremeno,
a slijedio ga je polagan, ali stalan pad. Analiza velikih
skupova podataka takoder otkriva da je u posljednjih
godinu i pol dana prosje¢na ovisnost kupca (average
buyer dependence) u zdravstvenome sektoru znatno
porasla u Madarskoj i neznatno u Hrvatskoj u odnosu
na razdoblije od 2017. do 2020. Stovise, zarobljeni
naruciteli ne samo da su svojim favoriziranim
dobavlja¢ima osigurali veci udio nego i vecu vrijednost
javnih sredstava.

Upravljanje drzavnim poduzec¢ima u
energetskome sektoru

Energetski sektor jedan je od glavnih problema
sustava upravljanja koji dovode do znatnih gubitaka
opc¢ega bogatstva®>* te pruzaju prilike za nezakonito
financiranje i stvaranje utjecaja stranih autoritarnih
vlasti u regiji.**' Energetski sektor od presudne je
vaznosti za jugoistocnu Europu, zbog svojega statusa
prirodnoga monopola (€esto u vlasniStvu drzave),
drustvene osjetljivosti ljudi na povecéanije cijena (kao $to
su pokazali prosvjedi diliem regije tijekom protekloga
desetlje¢a) te velikih ulaganja i financijskih interesa.
Dijagnosticka procjena zarobljenosti drzave (State
Capture Assessment Diagnostics — SCAD) identificira
taj sektor kao jako podlozan nastanku monopola.3%?
Zemlje jugoistone Europe viSe su puta optuZzene za
navodno blokiranje liberalizacije trzista plina u korist
lokalnih oligarhijskih korporativnih mreza i u Kkorist

348 Fazekas, M. and Kocsis, G., Uncovering High-Level Corruption:
Cross-National Corruption Proxies Using Government Contract-
ing Data, Working Paper series: GTI-WP/2015:02, Budapest:
Government Transparency Institute, 2015.

349 See GTI's Global Government Contracts database, 19. srpnja
2021.

30 Southeast European Leadership for Development and Integrity,
Energy Governance and State Capture Risks in Southeast Eu-
rope: Regional Assessment Report, SELDI, 2016.

351 Vladimirov, M. et al., Russian Economic Footprint in the Western
Balkans: Corruption and State Capture Risks, Sofia: Center for
the Study of Democracy, 2018.

322 Temelji se na podatcima iz Bugarske, Rumunjske, Italije i Span-
jolske. Za viSe informacija pogledati Stoyanov, A., Gerganov, A.,
and Yalamov, T., State Capture Assessment Diagnostics, Sofia:
Center for the Study of Democracy, 2019. Vidjeti takoder Shen-
tov, O., Stefanov, R., and Todorov, B. (eds.) Western Balkans
2020: State-Capture Risks and Policy Reforms, SELDI, 2021.
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dobavlja¢a plina pod nadzorom ruske vlasti. Stoga,
osim ako se njime pravilno ne upravlja, navedeni
sektor moZe potkopati neovisnost i razvoj zemalja
jugoistocne Europe.

Deficit javne odgovornosti (public accountability) u
energetskim poduzecima u drzavnome vlasnistvu vidljiv
je u brojnim slu€ajevima otkrivenima u istrazivackim
medijskim izvjeS¢ima, izvjeS¢éima organizacija civilnoga
drustva ili provedenim nadzorima drzavnih revizija u
cijeloj regiji jugoisto€ne Europe. Ovi problemi pridonose
drustveno-politickomu okruzenju u kojemu se dopusta
narasla pojava loSega financijskog upravljanja u
drzavnim poduzeéima i provodenje neucinkovitih ili
Stetnih odluka o ulaganju. Nepostojanje &vrstoga
zakonskog okvira klju¢ni je €imbenik koji omogucéava
ograni¢enu financijsku transparentnost i Siroko
rasprostranjeno politicko mijeSanje u svakodnevno
upravljanje drzavnim poduzec¢ima.

Kljuéni rizici upravljanja u energetskome sektoru u
poduzeé¢ima u drzavnome vlasnistvu

Zakonski okvir nije uskladen sa smjernicama Or-
ganizacije za ekonomsku suradnju i razvoj (OECD)

Ogranicena financijska transparentnost

Financijska ranjivost i nedostatak strateske
ulagacke vizije
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Politicka imenovanja

Nedostatak integriteta javnih nabava

Izvor: Center for the Study of Democracy, 2022.
Transparentnost

U promatranoj regiji jos uvijek je nedovoljno razvijen
zakonodavni  okvir korporativhoga upravljanja
iako je bilo nekih poboljSanja zadnjih nekoliko
godina. Zakonodavni okvir koji odreduje upravljanje
energetskim poduzec¢ima u drzavnome vlasnistvu
u zemljama zapadnoga Balkana nije uskladen sa
smjernicama Organizacije za ekonomsku suradnju i
razvoj (OECD Guidelines on Corporate Governance


http://www.govtransparency.eu/wp-content/uploads/2015/11/GTI_WP2015_2_Fazekas_Kocsis_151015.pdf
http://www.govtransparency.eu/wp-content/uploads/2015/11/GTI_WP2015_2_Fazekas_Kocsis_151015.pdf
http://www.govtransparency.eu/wp-content/uploads/2015/11/GTI_WP2015_2_Fazekas_Kocsis_151015.pdf
http://www.govtransparency.eu/gtis-global-government-contracts-database/
https://seldi.net/publications/reports/energy-governance-and-state-capture-risks-in-southeast-europe-regional-assessment-report/
https://seldi.net/publications/reports/energy-governance-and-state-capture-risks-in-southeast-europe-regional-assessment-report/
https://csd.bg/publications/publication/russian-economic-footprint-in-the-western-balkans-corruption-and-state-capture-risks/
https://csd.bg/publications/publication/russian-economic-footprint-in-the-western-balkans-corruption-and-state-capture-risks/
https://csd.bg/publications/publication/state-capture-assessment-diagnostics/
https://seldi.net/publications/western-balkans-2020-state-capture-risks-and-policy-reforms/
https://seldi.net/publications/western-balkans-2020-state-capture-risks-and-policy-reforms/
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of State-Owned Enterprises).®>* Zemlje iz regije koje
su Clanice EU-a uspjednije su u provedbi zakona
iako njihova primjena ostaje ograni¢ena i spora.®*
Poduzeéa u loSijemu financijskom stanju uglavnom
su manje transparentna. Jedan od nacina za
poboljSanje njihove transparentnosti jest provedba
inicijalne javne ponude (initial public offering), kao
Sto je to bio slu€aj s Romgazom i Hidroelectricom
u Rumunjskoj. U drugome pozitivhom primjeru
MOL Grupa, poduzece koje kotira na burzi u
Madarskoj, objavljuje svoje financijske izvjeStaje
i obznanjuje iznos dionica koje ima svaki c&lan
uprave.®®® Transparentnost financijskih podataka na
zapadnome Balkanu ostaje izuzetno lo$a.35¢

Financijska ranjivost

Energetska poduze¢a u drzavnome viasnistvu
u devet zemalja obuhvaéenih ovom studijom
pokazuju razli¢ite razine financijske ranjivosti, koja
se prije svega ocituje u njihovoj velikoj izloZzenosti
zaduzenosti i visokim omjerima duga kao i niskoj
likvidnosti i opadajuéim omjerima raspolozZive
gotovine. Te su financijske poteSkoce bile posebno
izrazene u poduzecima Cije se poslovanje temelji na
fosilnim gorivima, a koja su imala poteSko¢a zbog
stalnoga porasta cijena CO,, ugljena i prirodnoga
plina. Napori vlada da odrze cijene energije umjetno
niskima kako bi se izbjegle drustvene trzavice bili su
na Stetu financijskoga zdravlja i politicke neovisnosti
energetskih poduzec¢a u drzavnome vlasnistvu kao
i nepristranosti nadleznih regulatornih tijela. Niska
kakvoc¢a financijskoga upravljanja €esto se odcituje
u: a) prevelikome broju zaposlenih; b) previsokome
nagradivanju zaposlenih; c) loSemu upravljanju
javnom nabavom. Kriza cijena energije koja se
ocCituje u Europi od druge polovine 2021., zapoceta

3% OECD, OECD Guidelines on Corporate Governance of State-
Owned Enterprises, 2015 Edition, Paris: OECD Publishing.

354 European Commission, 2020 European Semester: Assessment
of progress on structural reforms, prevention and correction of
macroeconomic imbalances, and results of in-depth reviews,
str. 60; 2019 European Semester: Assessment of progress on
structural reforms, prevention and correction of macroeconomic
imbalances, and results of in-depth reviews, str. 58.

385 MOL Group (S.A.), Management and Operations; MOL Publica-
tions (S.A.), Annual Reports (1999-2020).

3% Shentov, O., Stefanov, R., and Todorov, B. (eds), Shadow Pow-
er: Assessment of Corruption and Hidden Economy in Southeast
Europe, SELDI, 2016.
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nestasicom plina i nastavljena zbog Rata u Ukrajini,
vjerojatno ¢e dodatno pogorSati ranjivost, unato¢
neoCekivanim financijskim dobitcima za neka
poduzeca.

Dugo prisutna ovisnost jugoistocne Europe o uvozu
fosilnih goriva iz Rusije zajedno s tradicionalnom
vlasni¢kom strukturom, ovisno$¢éu o tehnoloSkome
i upravljackome nasljedu i dubokim (i Cesto vrlo
mutnim) financijskim vezama dodatno je pogorsala
ranjivost energetskih sektora u drZzavnome
vlasnistvu. U praksi, neki od najvecih investicijskih
projekata u jugoisto€noj Europi rezultat su
medudrzavnih ugovora sa zemljama koje nisu ¢lanice
EU-a, posebice s Rusijom. Ponajbolji primjer je
~TurkStream”, projekt pod ruskim pokroviteljstvom.3%”
Taj projekt, koji pogada izravno Bugarsku, Srbiju i
Madarsku te neizravno cijelu regiju i Europu, pridonio
je daljnjemu slabljenju drzavnih ustanova zaduzenih
za reguliranje energetskoga sektora i jaanju mreze
oligarhijskoga utjecaja ruskih i lokalnih privatnih
interesa i uskih veza s nositeljima. Kina, iako je
novoprido$lica, stvorila je vlastiti investicijski okvir u
regiji, posebice na zapadnome Balkanu, u Hrvatskoj
i u Madarskoj, stvaraju¢i preduvjete za dodatne
napetosti u daljnjoj integraciji ovih zemalja u EU.
Kineska ulaganja, iako su dobrodoSla Sto se tiCe
pokrivanja troSkova, ¢esto nisu u skladu s tehni¢kim
standardima EU-a i/ili s pravhom ste¢evinom EU-a o
trziSnome natjecanju i javnoj nabavi. Ta su ulaganja
zbog svoje tajne i mutne prirode takoder, slicno kao i
ruska, dovela do naruSavanja demokratskih i trziSnih
standarda. U mnogim sluCajevima takvi projekti
omogucavaju jacanje nacionalne industrije ugljena,
zanemaruju odredbe o zastiti Covjekove okoline ili
nisu u skladu s ukupnom politikom dekarbonizacije
i odrzivoga razvoja.3%8

37 Stefanov and Vladimirov, The Kremlin Playbook in South East
Europe: Economic Influence and Sharp Power, Sofia: CSD, 2020.

358 Gerganov, A. and Vladimirov, M., Chinese Economic Influence in
Europe: The Governance and Climate Conundrum, Sofia: Center
for the Study of Democracy, 2021.


https://www.oecd.org/corporate/guidelines-corporate-governance-soes.htm
https://www.oecd.org/corporate/guidelines-corporate-governance-soes.htm
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://molgroupcareers.info/en/investor-relations/corporate-governance/mol-policy/management-and-operation
https://molgroup.info/en/investor-relations/publications
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/publications/publication/chinese-economic-influence-in-europe/
https://csd.bg/publications/publication/chinese-economic-influence-in-europe/
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Uobicajena ovisnost o prijedenome putu koja utjece na
poslovanje poduzec¢a u drzavnome vlasnistvu

Regulirane
cijene

Slaba financijska
disciplina

Drzavni poticaji
(dotacije)

Izvor: Center for the Study of Democracy, 2022.

Imenovanja najvisih rukovoditelja i clanova
upravnih odbora

Pravila za imenovanja najviSih rukovoditelja i ¢lanova
upravnih odbora energetskih poduze¢a u drzavhome
vlasniStvu u jugoisto€noj Europi ¢esto su nejasna,
posebice pri odredivanju mogucega politickog
utjecaja. Postoje brojni primjeri politi€koga uplitanja
u imenovanja Clanova upravnih odbora energetskih
poduze¢a u drzavnome vlasniStvu u jugoistocnoj
Europi i regulatornih tijela, $to podriva profesionalnu
ekspertizu u planiranju i provodenju slozenih odluka u
energetskome sektoru. Stoga su poslovne aktivnosti
poduzeca u drzavnome vlasnistvu €esto pod utjecajem

Uocene nepravilnosti energetskoga sektora u javnoj nabavi

e poduzece stvoreno iskljucivo za pobjedu
na odredenome natje¢aju
(bez prethodnoga iskustva)

¢ natjecajne specifikacije ,krojene” za
konkretno poduzece

e pruzanje unutarnjih informacija

e nerealno kratki rokovi

povjerenstva

nabave:
e izravni pregovori

e sukob interesa, politicki utjecaj
ili podmicivanje ocjenjivackoga

izbjegavanije koristenja postupaka

 spustanje cijene ispod praga

o stvaranje umjetne konkurencije « koristenje hitnih postupaka ugovorom
(podnoSenje ponuda laznih konkurenata) e navodenje odredenih projekata kao
« dodjeljivanje sredstava za neutemeljena unaprijed zacrtanih za financiranje u
ulaganja nacionalnim planskim dokumentima
e precijenjena vrijednost ugovora o koriStenje okvirnih sporazuma koji
\ j \pogoduju velikim trziSnim igra¢ima \ j
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poduzeca ili pojedinaca sa snaznim politickim vezama
ili €ak mogu sluziti njihovim interesima, $to je naustrb
financijskih pokazatelja poduze¢d u drZzavnome
vlasnistvu.

Upravljacki deficiti energetskoga sektora u
javnoj nabavi

Energetski sektor pokazuje posebno snazan upravljacki
deficit u javnoj nabavi. Neki od tih nedostataka
podudaraju se s op¢im rizicima nabave o kojima se vec
raspravljalo prije, no neki su jos izrazeniji i/ili jedinstveni
za navedeni sektor, zbog njegove veliCine, statusa
prirodnoga monopola i tehni¢ke slozenosti.

Prijedlozi za poboljSanje

Unato¢ kontinuiranomu, ali neujednacenomu napretku,
zemlje jugoistocne Europe suofavaju se sa znatnim
izazovima dobroga upravljanja, koji su otezani
unutarnjim i vanjskim prijetnjama autoritarnih rezima.
Regija ¢e i dalje imati koristi od rastuce znatne financijske
i tehniCke potpore demokratske zajednice zemalja
unutar EU-a, Europskoga gospodarskog prostora
(European Economic Area — EEA) i SAD-a. Nacin
na koji ¢e se svaka zemlja koristiti takvom potporom
za napredak na putu demokratizacije i borbe protiv
korupcije naposljetku ovisi o naporima njezinih gradana,
poslovne zajednice i vlada. Clanice EU-a u jugoistoénoj
Europi moraju pomno pratiti svoje obveze u okviru
Mehanizma vladavine prava (Rule of Law Mechanism)

e ponistavanje natjecaja i diskvalificiranje
natjecatelja

e izmjene uvjeta natjeCaja s pomoc¢u aneksa

e placanje usluga ili opreme koje ne
zadovoljavaju minimalne zahtjeve

e nema istrage visokih duznosnika i
poslovnih ljudi povezanih s odredenim

Izvor: Center for the Study of Democracy, 2022.
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kao i Europskoga semestra te u skladu s time ulagati
znatne fiskalne poticaje koje omogucéavaju Instrument
za oporavak i otpornost (Recovery and Resilience
Facility) i ViSegodi$nji financijski okvir za razdoblje od
2021. do 2027. Sve Cetiri drzave Elanice EU-a moraju
previadati prepreke u upravljanju, ali posebno Bugarska
i Madarska trebaju raditi na povecanju ucinkovitosti
pravosuda i dekoncentraciji odlu€ivanja u izvrSnoj viasti.
Zemlje zapadnoga Balkana moraju jednostrano raditi
na provodenju reformi potrebnih u okviru pregovarackih
poglavlja EU-a ¢ak i ako je formalno proces proSirenja
mogao biti blokiran, kao u sluaju Albanije i Sjeverne
Makedonije. Srbija se suoCava s posebnim izazovima
s obzirom na svoje bliske veze i ovisnost o autoritarnim
rezimima.

Op¢i izazovi dobroga upravljanja ¢esto se svode na
rieSavanje dvaju medusobno povezanih sustava u
nacionalnim gospodarstvima jugoistocne Europe:
postupka javne nabave i upravljanja energetskim
poduze¢ima u drzavhome vlasniStvu. Na temelju
dubinskoga pregleda sadrZzanoga u ovome izvjeScu, za
navedena dva podruc¢ja mogu se iznijeti sliedeci klju€ni
prijedlozi potrebnih mjera:

e EU i njegovi partneri iz Europskoga gospodarskog
prostora i SAD-a trebaju nastaviti pruzati tehnicku
pomo¢ za ukljucivanje dobrih praksi EU-a u postupke
javne nabave kako u upravljanju fondovima EU-a za
regiju tako i u upravljanju nacionalnim resursima.
Posebnu pozornost potrebno je posvetiti povecanju
kombiniranoga kapaciteta i zajedni¢komu radu
regulatornih tijela za borbu protiv korupcije i
provedbu javne nabave u izvrSnoj vlasti, drzavnome
odvjetnistvu i sudovima.

e Vlade zemalja jugoistocne Europe moraju ocCuvati
integritet postupka javne nabave, jaCanjem
odgovaraju¢ega nadzora (kao Sto su Open
Tender ili SCAD alat), povec¢anjem institucionalne
ucinkovitosti, smanjivanjem udjela zatvorenih
postupaka javne nabave i poboljSanjem
mehanizama dodjele ugovora. Zemlje zapadnoga
Balkana trebaju obznaniti svoje podatke o javnoj
nabavi kako bi omogucile bolje dijagnosticiranje
i nadzor, dok drzave ¢lanice EU-a iz jugoistoCne
Europe trebaju nastaviti graditi kapacitete
za utvrdivanje i rjeSavanje akutnih slu€ajeva
korupcije u javnoj nabavi.
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e Nacionalne vlade trebale bi opozvati pravila o
izvanrednoj nabavi vezana uz COVID-19 tako Sto
¢e se vratiti na primjenu izvornoga zakonodavstva o
javnoj nabavi. Javna potroSnja u hitnim slu¢ajevima
u buduénosti trebala bi biti popracena ugradenim
modelima jaega naknadnog pracenja i ocjenom
ucinkovitosti.

e Vlade zemalja jugoistoCne Europe, poduzecéa u
drzavnome vlasnistvu i poslovna udruzenja trebali bi
prihvatiti i provoditi najbolje medunarodne i europske
standarde korporacijskoga upravljanja poduzecima
u drzavnome vlasnistvu u energetskome sektoru,
kao Sto su oni koje je razvio OECD. Poduzeca u
drzavnome vlasnisStvu jugoistoéne Europe trebala
bi teziti izvjeStavanju u skladu sa sli¢nim ili viSim
standardima od onih koje provode sli€na javna
poduze¢a u EU-u pri obznanjivanju poslovnih
podataka.

e Parlamenti i vlade zemalja jugoistoCne Europe
trebaju  poboljSati nezavisnost nacionalnih
tijela zaduzZenih za regulaciju energetskoga
sektora i trziSno natjecanje povecanjem njihovih
administrativnih i financijskih kapaciteta kao
i uklanjanjem politickih imenovanja. Takoder
bi trebalo skratiti trajanje mandata ¢&lanova
upravnih odbora. Tijela zaduZzena za regulaciju
energetskoga sektora trebaju usko suradivati
sa sli€nim tijelima iz EU-a na uspostavljanju
zajednicke prakse. Odluke tih tijela trebaju
uvazavati najviSe standarde o javhome pravu na
pristup informacijama.

e Vlade zemalja jugoisto€ne Europe trebale bi se
suzdrzati od ulaska u velike bilateralne energetske
projekte bez odgovaraju¢ega osiguranja, S§to
kao minimum mozZe ukljuditi sudjelovanje
medunarodnih javnih financijskih institucija poput
Europske investicijske banke, Europske banke za
obnovu i razvoj ili Svjetske banke. Takvi projekti
trebaju u pravilu ukljugiti sustave obznanjivanja
informacijea koji imaju standarde koji su visi od
onih koji uobi¢ajeno prevladavaju u zemljama
jugoisto€ne Europe. Takvi sustavi trebaju ukljuditi
obvezu pravodobnoga objavljivanja i pruzanja
informacija o velikim energetskim infrastrukturnim
projektima, uklju€ujuci detaljnu analizu troSkova i
koristi.
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e Nacionalne vlade zemalja jugoistoéne Europe

moraju suradivati s Europskom komisijom, drzavama
¢lanicama EU-a i Europskoga gospodarskog
prostora te sa SAD-om kako bi uvele bolju zastitu
svojih gospodarstava od nezakonitih ili korozivnih
fondova povezanih s autoritarnim vladama. Ova
zastitna mjera trebala bi ukljucivati uvodenje boljih
institucija i propisa u vezi s mehanizmima provjere
ulaganja i nadzora sankcija.

Vlade zemalja jugoisto€ne Europe i njihovi partneri
iz EU-a i Europskoga gospodarskog prostora te
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SAD-a trebaju razviti odrzive modele suradnje s
organizacijama nacionalnoga i lokalnoga civilnog
drustva i istrazivackim medijima u pogledu po-
vecanja kapaciteta pracenja javnih nabava i drzavnih
poduzeca u energetskome sektoru. Iskustvo plat-
forme R2G4P3**° moze pruziti potrebne informacije
o takvim naporima na regionalnoj razini. Ve¢ sada u
cijeloj regiji postoje modeli javne potpore organizaci-
jama civilnoga drustva, ali oni su ili u prvim fazama
razvoja ili medu organizacijama civilnoga drustva i
medijima Cesto izazivaju strah od kompromitiranja
njihove neovisnosti.

359 Regionalna platforma dobrog javnog upravljanja i javno-privat-

nog partnerstva (Regional Good Governance Public-Private
Partnership Platform — R2G4P) trogodiSnja je pilot-inicijativa koju
podrZzava Fond Europskoga gospodarskog prostora i Norveske
za regionalnu suradnju (EEA and Norway Grants Fund for Re-
gional Cooperation). Platforma okuplja trinaest organizacija iz
deset zemalja i ima kao cilj ponuditi zajedni¢ka antikorupcijska
rieSenja za povecanje odgovornosti drzavnih institucija i jacanje
civilnoga drustva i vladavine prava u jugoisto¢noj Europi.


https://seldi.net/r2g4platform/objectives/
https://seldi.net/r2g4platform/objectives/

OSSZEFOGLALO

A ,j6 kormanyzas” (good governance) elvei tovabbra is
egyre tobb kihivassal szembesulnek a délkelet-eurdpai
régidban. Az ukrajnai haboru egyértelmiien megmutat-
ta, hogy a jogallamisaggal kapcsolatos kihivasok a ré-
gidban nemcsak a gazdasagi fejlédést, hanem az EU
egységét és ellenalld képességét is alaassak az autok-
rata rendszerek kivulrdl irdnyuld fenyegetéseivel szem-
ben. A régié Uj uniés tagallamai az unios finanszirozas
legnagyobb nettdé kedvezményezettjei kozé tartoznak.
A demokratikus visszafejl6dés és a korrupcié azonban
tovabbra is kisérti tarsadalmaikat, annak ellenére, hogy
a civil szféra és néhany esetben a tagabb kdzvélemény
is tovabbra is erételjesen tiltakozik, és hogy az EU és
az USA konkrét Iépéseket tett e kihivasok kezelésére.
llyen Iépések kodzé tartozott a Bulgaridban és Roma-
niaban a 2007-es csatlakozasukat kévetéen a korrup-
cioellenes és igazsaglgyi reformok nyomon kovetésére
szolgald egyuttmikdodési és ellenérzési mechanizmus,
a Horvatorszag 2013-as csatlakozasakor sokkal szi-
gorubb jogallamisagi kovetelmények, a Global Mag-
nitsky-térvény szerinti amerikai szankcidk Bulgariaban
2021-ben, valamint az uniés forrasok befagyasztasara
iranyuld, ujonnan kidolgozott blntetési eljarasok beindi-
tasa Magyarorszag esetében 2022-ben. A nyugat-bal-
kani orszagok, amelyek mindannyian az EU-hoz valo
csatlakozasra térekszenek, még nagyobb kormanyzasi
kihivasokkal néznek szembe. Az EU bévitéssel kapcso-
latos kimeriltséggel parosulva ezek az unids csatlako-
zasi kilatasok folyamatos késedelmet, a tarsadalmaik-
ban ndvekvd frusztraciot és visszatéré antidemokrati-
kus tendenciakat eredményeztek. A Délkelet-Europa-
ban tovabbra is fennall6 kormanyzasi hianyossagokat
tovabb sulyosbitotta a COVID-19 jarvany és a Kreml
ukrajnai haboruja.®*® A SEE Good Governance Report
célja, hogy mélyebb betekintést nyujtson ezekrdl a ki-
hivasokrol, és el6készitse az utat a hatékony korrup-
cidellenes reformok szamara kilenc orszagban - négy
tagallamban és 6t uniés tagsagra torekvé orszagban:
Bulgariaban, Horvatorszagban, Magyarorszagon, Ro-
maniaban, Albaniaban, Bosznia-Hercegovinaban,
Eszak-Maceddniaban, Montenegréban és Szerbiaban.

360 Stefanov, R. and Vladimirov, M., The Kremlin Playbook in
Southeast Europe: Economic Influence and Sharp Power, Sofia:
Center for the Study of Democracy, 2020.

Az idei jelentés a régio két legszéleskoriibben vizsgalt
kormanyzasi gyengeségére 6sszpontosit: a kozbeszer-
zésekre, valamint az allami tulajdonu vallalatok iranyita-
sara az energiaszektorban.

A kOzbeszerzés integritasa

A kdzbeszerzések a GDP jelent8s részét teszik ki mind
a magas, mind az alacsony jovedelm{i gazdasagokban.
Vilagszerte a GDP 15-30%-at teszi ki. A kozkiadasok
e hatalmas volumene hatékony elosztdas esetén
dontd szerepet jatszhatna a gazdasagi és tarsadalmi
fejlédésben, ugyanakkor ez az egyik legmagasabb
korrupciés kockazattal jaré6 kormanyzati tevékenység
is egyben.®6t Az ENSZ Kabitdszer- és Blinligyi Hivatala
szerint egy kdzbeszerzési szerzédeés teljes értékének
atlagosan 10-25%-a veszhet el kétes gyakorlatok
miatt.%? Bar a korrupci6 a kozbeszerzésekben
sokféle format olthet, a Délkelet-Eurépaban gyakran
alkalmazott korrupciés technikdknak van egy jol
korulhatarolhaté csoportja, amelyek célja a kézpénzek
maganjovedelemmeé valé alakitasa.

e Favoritizmus és klientelizmus. A kozbeszerzési
szabalytalansagok egyik legelterjedtebb formaja
a régidéban, hogy a jo politikai kapcsolatokkal ren-
delkezd vallalatvezeték vallalatait elényben része-
sitik. Horvatorszagban a szerzédések Osszértéke-
nek mintegy felét olyan ajanlattevék nyerik el, akik
nem maganvallalkozasok, hanem részben vagy
teljesen allami tulajdonban lévé vallalatok3®3. A ré-
gibban szamos olyan magancég van, amelyek tu-
lajdonosai szoros kapcsolatban allnak magas rangu
politikusokkal, igy gyakran olyan kdzbeszerzéseket

361 OECD, Preventing Corruption in Public Procurement, 2016;
World Bank, Fraud and corruption awareness handbook: how it
works and what to look for - a handbook for staff, Washington,
D.C.: World Bank Group, 2013.

362 UNODC, Guidebook on anti-corruption in public procurement
and the management of public finances: Good practices in en-
suring compliance with article 9 of the United Nations Convention
against Corruption, 2013.

363 OECD, OECD Review of the Corporate Governance of State-
Owned Enterprises in Croatia, 2021.
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nyernek el, amelyeket szinte kizarélag ezekre a cé-
gekre szabtak. Magyarorszagon az elmult 11 évben
a kormanypart egy Uj gazdasagi elitet hozott létre,
melynek tagjai szamos nagy 0sszegli tamogatast
nyernek a turisztikai®®* és mas szektorokban is.

e A szerzbdések tularazdsa. A szerz6dések tulara-
zasa a kozbeszerzési csalas masik elterjedt formaja,
amely szintén a kivételezésen alapul. Ugyanakkor a
favoritizmushoz képest az ajanlatkéré szervek és a
szallitok szélesebb korét is érinti. Magyarorszagon
a kézbeszerzések 90%-a atlagosan 25%-kal tulara-
zott.®5 Hasonloképpen, Eszak-Macedéniaban tény-
feltaré tanulmanyok nagy kulénbségeket talaltak a
piaci arak és a szerz6déses arak kozott azonos ter-
meék esetében.3¢®

e Személyre szabott palyazati elbirasok. Gyakori
korrupciés technika tovabba a tulzottan specifikus
palyazati kdvetelmények megszabasa is, melyeknek
gyakran csak egy elére kivalasztott cég tud megfe-
lelni.

o Osszeférhetetlenség a palydzati eljards soran.
Szerbiaban a ,magas szint(i” 0sszeférhetetlenség-
gel kapcsolatos esetek gyakoriak voltak az elmult
években, és a COVID-19 jarvany csak rontott a hely-
zeten.*®” Bulgariaban az 6sszeférhetetlenség hazon
bellli eljarasokban mertilt fel,*%® amelyekben a kolt-
ségvetési forrasokat palyaztatas nélkil bocsatottak
egy allami tulajdonu vallalat rendelkezésére. Ez
utdbbi ahelyett, hogy a térvényben eldirtaknak meg-
feleléen minden tevékenységet hazon beliil végzett
volna el, alvallalkozéként olyan maganvallalkoza-
sokat szerzédtetett, amelyeket hirdetmény nélkali
eljarasokban el6zetesen valasztottak ki. Az ilyen
csalard hazon beluli szerz6déskotések 2019-2020-

364 Andras, B., ,Sokkolé: a kormany az igénylék fél szazalékanak
adta a turisztikai tamogatasok kétharmadat,” valaszonline.hu,
2021. februar 26.

365 | igeti, M. et al., Korrupcié, gazdasagi teljesitmény és jogalla-
misag Magyarorszagon: A Korrupci6 Erzékelési Index ered-
ményei 2019-ben, A Transparency International Magyarorszag
Alapitvany jelentése, TlI Magyarorszag, 2019.

366 Center for Civil Communications, Public procurements in North
Macedonia at times of corona: How it was and what can be done
in the future?, Skopje: CCC, 2020.

%7 Centar za primenjene evropske studije, ALARM IZVESTAJ o
stanju u oblasti javnih nabavki u Srbiji 2020. godine, CPES, No-
vember 2020.

368 SIGMA, In-house Procurement and Public/Public Co-operation,
Sigma Program, Brief 39, 2016.
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ban 4,4 milliard eurdt, azaz az dsszes kormanyzati
kozbeszerzési szerzédés értékének tobb mint 42%-
at tették ki.3°

e A nem nyilt eljardasok magas aranya. A zart vagy
meghivasos kozbeszerzési eljarasok alkalmazasa-
nak néhany kielégité oka lehet, példaul, ha a palya-
zat tartalmanak felfedése nemzetbiztonsagi kocka-
zatot jelentene, vagy ha a palyazat értéke elég kicsi
ahhoz, hogy ne jelentsen jelentés korrupcios koc-
kazatot. Ennek ellenére a dél-eurépai ajanlatkérd
szervek gyakran tulzasba viszik a meghivasos elja-
rasok alkalmazasat olyan esetekben, amikor ezekre
nem lenne szikség.

e Szerz6désmodositas a végrehajtasi szakasz-
ban. A réqio civil szervezetei a szerzédés utdlagos
modositasanak artalmas gyakorlatarél szamolnak
be, ami az eredeti varakozasoknal joval magasabb
arat eredményez. Ezeket a médositasokat nehéz
nyomon kdvetni, mivel a legtdbb hivatalos kdéz-
beszerzési weboldalon csak korlatozott informacio
talalhato réluk.37°

A COVID-19 jarvany miatt a kozbeszerzésben
bekovetkezett valtozasok és a gyorsitott
eljarasok tulzott alkalmazasanak
kovetkezményei

A vilagjarvany megndvelte az eleve korlatozott, a szo-
kasos kdzbeszerzési jogszabalyokat megkerild ,gyor-
sitott” (urgent) eljarasok szamat. A kdzbeszerzési piac
kvantitativ vizsgalata alapjan a jarvany a kdzbeszerzés
integritasanak altalanos csokkenését eredményezte,
kulénosen a leginkabb érintett - egészségugyi és egyéb
COVID-hoz kapcsolodé termékek - piacokon. Ezeket a
problémakat j6l példazza a hirhedt bosznia-hercego-
vinai ,légzékészilék-tgy”.®"" A kdzbeszerzési piacok
integritasa mas régiés orszagokban is sérlt. Horvator-
szagban peldaul 2020 decembereéig titokban tartottak
azon aruk és szolgaltatasok listajat, amelyekre eljaras

369 Sokolova, T., ,CnyxebHuaT kabuHeT cnupa xapyeHeTo Ha
mMunuapam 6e3 obuwectseHn nopbykmn”, 2021. junius 30.

370 Mendes, M. és Fazekas, M., DIGIWHIST Recommendations for
the Implementation of Open Public Procurement Data - An Imple-
menter’s Guide, 2015.

371 Katavié, I., ,Afera ,Respiratori: Premijer FBiH Fadil Novali¢ za-
drzan u SIPA-i,” Slobodnaevropa.org, 2020. majus 28; Radio-
sarajevo.ba, ,Afera Respiratori: Novali¢ i drugi optuzeni stigli na
novo rociste,” 2021. november 17.
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nélkuli kozbeszerzési megallapodasokat lehetett alkal-
mazni. A listat csak a nyilvdnossag nyomasara tették
elérhetévé.?”2 Magyarorszagon a sziikségallapot idején
kozvetlenul a miniszterelndknek allt jogaban eldonteni,
hogy mely eljarasok kapcsolédnak a COVID-19 vilag-
jarvanyhoz, és ezért azokat eljaras nélkil lehetett be-
szerezni. 373

Beszerzésekkel kapcsolatos korrupciés
kockazat az egészségligyben

Ajelentéshez készitett nagy kdzbeszerzési adatbazisok
felhasznalasaval készitett elemzés megmutatja, hogy
2017 elsdé negyedéve és 2021 masodik negyedéve
k6zott a COVID piaci korrupcios kockazati index (CRI)7
mintegy 10 szazalékponttal nétt Romaniaban és
Horvatorszagban.®”® A novekedés mindkét orszagban
atmeneti volt, igy a kockazatndvekedést lassu, de
folyamatos csokkenés kovette. Az elemzésbdl az is
kiderUl, hogy az elmult masfél évben az egészségugyi
agazatok atlagos vevéfiggésége a 2017-2020-as
id6szakhoz képest jelentésen nétt Magyarorszagon,
valamint kismértékben Horvatorszagban. Raadasul
bizonyos ajanlatkér6k nemcsak nagyobb aranyban,
hanem nagyobb értékben is juttattak kozpénzeket a
preferalt beszallitoiknak.

Az allami tulajdonu vallalatok iranyitasa
az energiaszektorban

Az energiadgazat az egyik legnagyobb rendszer-
szintl kormanyzasi probléma, amely a kézvagyon
jelentés pazarlasahoz vezethet®’®, valamint poten-

372 Nacionalno.hr, ,Most trazi da se medicinska oprema nabavi-
ja kroz postupak javne nabave,” 2020. december 9; Horvat ko-
rmany, lzvjesc¢e o izvrSenim nabavama zastitne opreme u svrhu
provedbe mjera zastite zdravlja i jac¢anja nadzora nad Sirenjem
koronavirusa, Gazdasagi és Fenntarthat6 Fejl6dési Minisztérium
Arutartalékok Igazgatésaga, 2020.

Kozbeszerzési Hatésag, A Kozbeszerzési Hatésag véleménye
a koronavirus terjedésére tekintettel elrendelt veszélyhelyzettel
kapcsolatban felmeriil6 egyes kbzbeszerzési kérdésekkel 6ssze-
fliggésben, 2020.
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cialisan teret ad az illegalis finanszirozasnak és a
kilfoldi onkényuralmi befolyasnak a régioban.3””
Az energiaagazat kulcsfontossagu Délkelet-Eurdpa
szamara, mivel természetes monopdéliumként miko-
dik (igy gyakran allami tulajdonban van). Tovabba, a
régio lakossaganak kiemelt érzékenysége az ener-
giaar-emelkedésekre (amint azt az elmult évtizedben
az egész régidban zajlé tiltakozasok is jol illusztral-
tak), valamint a nagy beruhazasokhoz kéthet6é koz-
vetlen pénzigyi érdekek is novelik a jelentéségét.
A State Capture Assessment Diagnostics (SCAD)
az agazatot a monopolizaciéval szemben rendkivil
sérilékenynek mindsiti.®”® A délkelet-eurdpai orsza-
gokat tébbszorésen vadoltak azzal, hogy a helyi ol-
igarchikus vallalati halézatok és a Kreml altal elle-
nérzott gazszolgaltatok javara blokkoljak a gazpiac
liberalizaciojat. igy az agazat megfeleld szabalyozas
hianyaban alaashatja a délkelet-eurépai orszagok
fuggetlenségét és fejlédését.

Az allami tulajdonu energetikai vallalatok elszamoltat-
hatésaganak hianyossagai szamos esetben bizonyitha-
téak, amelyeket a helyi média oknyomoz6 riportjai, a ci-
vil tarsadalom beszamoldi, illetve az érintett hatésagok
ellendrzései tartak fel. Ezek a problémak hozzajarulnak
egy olyan tarsadalompolitikai kdrnyezet kialakuldsahoz,
amelyben az allami tulajdonu energetikai vallalatoknal
a rossz pénzlgyi gazdalkodas gyakorlata és a haté-
konytalan vagy egyenesen karos beruhazasi dontések
gyakoriak. A szilard jogi keret hianya kulcsfontossagu
tényez6, amely lehetéve teszi a korlatozott pénzigyi at-
lathatosagot és a széleskorl politikai beavatkozast az
allami tulajdonu energetikai vallalatok napi iranyitasa-
ba.

377 Vladimirov, M. et al., Russian Economic Footprint in the Western
Balkans: Corruption and State Capture Risks, Széfia: Center for
the Study of Democracy, 2018.

37 Based on data for Bulgaria, Romania, Italy and Spain. For more
information: Stoyanov, A., Gerganov, A., and Yalamov, T., State
Capture Assessment Diagnostics, Széfia: Center for the Study
of Democracy, 2019. Lasd még: Shentov, O., Stefanov, R., and
Todorov, B. (szerk.), Western Balkans 2020: State-Capture Risks
and Policy Reforms, SELDI, 2021.
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Az energiaszektor allami tulajdonu vallalatainak
iranyitasaval kapcsolatos f6 iranyitasi kockazatok

Az OECD-iranyelveknek nem megfeleld
jogi struktura

Korlatozott pénzugyi atlathatésag

Pénzligyi sebezhetbség és a stratégiai
beruhazasi elképzelések hianya
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A kdzbeszerzés integritasanak hianyossagai
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Atlathatosag

A vallalatiranyitasi  szabalyozasi  keretrendszer
kialakitasa még mindig folyamatban van a régioban,
bar az elmult években tortént némi elbrelépés. A
nyugat-balkani allami tulajdonu energiaipari vallalatok
iranyitasat szabalyoz6 jogi keretrendszer tovabbra
sem felel meg az OECD é&llami tulajdonu vallalatok
véllalatiranyitasarél sz6l6é irAnymutatasainak.’® Az
EU-tagallamok jobban teljesitenek az alkalmazandé
jogszabalyok tekintetében, azonban azok végrehajtasa
tovabbra is korlatozott és lassi.3® A rosszabb pénzligyi
helyzetben [év6 vallalatok altalaban tovabbra is
kevésbé atlathatéak. Az atlathatésaguk javitasanak
egyik modja, hogy a vallalatok t6zsdére mennek, ami
Romaniaban a Romgaz és a Hidroelectrica esetében
meg is tortént. EQy masik pozitiv példa, a magyarorszagi
tézsdén jegyzett MOL-csoport, mely rendszeresen
kozzéteszi pénzligyi kimutatasait, és nyilvanossagra
hozza az egyes igazgatdsagi tagok tulajdonaban lévé
részvények mennyiségét.®!' Mindazonaltal, a pénzigyi

879 OECD, OECD Guidelines on Corporate Governance of State-
Owned Enterprises, 2015 Edition, Paris: OECD Publishing.

380 Eurdpai Bizottsag, 2020 European Semester: Assessment of
progress on structural reforms, prevention and correction of mac-
roeconomic imbalances, and results of in-depth reviews, 60. o.;
2019 European Semester: Assessment of progress on structural
reforms, prevention and correction of macroeconomic imbalanc-
es, and results of in-depth reviews, 58. o.

%1 MOL Group (S.A.), Menedzsment és miiveletek; MOL Publica-
tions (S.A.), Eves jelentések (1999-2020).
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adatok atlathatosaga tovabbra is kulonésen gyenge a
Nyugat-Balkanon.382

Pénziigyi sebezhetéség

A kilenc vizsgalt orszag allami kézben [évd energi-
aipari vallalatai kalonb6zd mértékl pénzugyi sérilé-
kenységgel rendelkeznek, amit az eladdésodottsaguk
és adossaghanyaduk mértéke, valamint a likviditasuk
és folydszamlamérlegeik egyenlege szemléltet. Jelen-
tésebb pénzigyi nehézségek kuléndsen a fosszilis tu-
zelbanyag-alapu vallalatoknal jelentkeztek, melyeknek
nehézséget jelentett a folyamatosan emelkedé CO2-,
szén- és foldgazarakkal valé megbirkézas. A korma-
nyoknak az energiaarak mesterségesen alacsonyan
tartasara iranyulo eréfeszitései az 0ssztarsadalmi elé-
gedetlenség elkerllése érdekében az allami vallalatok
pénzlgyi egészségének és politikai fliggetlenségének,
valamint a szabalyozd hatésagok partatlansaganak
rovasara mennek. A pénzlgyi iranyitas alacsony mi-
ndsége leggyakrabban a kovetkezdkkel fligg dssze: a)
a személyzet tulzott létszama; b) a tulsagosan nagy-
vonall javadalmazas; és c) a kdzbeszerzések rossz
iranyitasa. A 2021 masodik felétdl kibontakoz6 eurdpai
energiaar-valsag, amely a gazhiannyal kezd6dott és az
ukrajnai haboruval folytatédott, valészinileg tovabb su-
lyosbitja a sebezhet6séget, annak ellenére, hogy egyes
vallalatok szamara varatlan nyereséget jelenthet.

A délkelet-eurdpai orszagok Oroszorszagbol szarmazo
fosszilis  tlzel6anyag-behozataltél valé  hosszu
tava fuggbsége, valamint a torténelmi tulajdonosi,
technoldgiai és vezetdi fuggdseg és a mély (és gyakran
nagyon atlathatatlan) pénzigyi kapcsolatok tovabb
fokoztak az allami tulajdonban 1évé energiadagazatok
sebezhetéségét. A gyakorlatban a délkelet-eurdpai
régio néhany legnagyobb beruhazasi projektje nem
uniés allamokkal, hanem elsésorban Oroszorszaggal
kotott kormanykozi megallapodasok eredménye. Az
Oroszorszag altal vezetett TurkStream projekt®? kitlin6
példa erre. A projekt kozvetlenul Bulgariat, Szerbiat
és Magyarorszagot, kdzvetve pedig az egész régiot
és Europat érinti, és az energiapolitikai dontéshozo

382 Shentov, O., Stefanov, R., and Todorov, B. (szerk.), Shadow Pow-
er: Assessment of Corruption and Hidden Economy in Southeast
Europe, SELDI, 2016.

383 Stefanov and Vladimirov, The Kremlin Playbook in South East
Europe: Economic Influence and Sharp Power, Szoéfia: CSD,
2020.
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https://www.oecd.org/corporate/guidelines-corporate-governance-soes.htm
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/2020-european_semester_country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://ec.europa.eu/info/sites/default/files/file_import/2019-european-semester-country-report-romania_en.pdf
https://molgroupcareers.info/en/investor-relations/corporate-governance/mol-policy/management-and-operation
https://molgroup.info/en/investor-relations/publications
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://seldi.net/publications/reports/shadow-power-assessment-of-corruption-and-hidden-economy-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
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Az allami vallalatok miikodését befolyasol6 gyakori
fliggbségi viszonyok

Szabalyozott
arak

Gyenge pénziigyi Allami

fegyelem

tamogatasok
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intézmények tovabbi gyenguléséhez, valamint az
orosz- és a régiés kormanyokhoz szorosan kot6dd
helyi maganérdekeltségek oligarchikus befolyasi ha-
l6zatainak megerésddéséhez jarult hozza. Ujabban
Kina is sajat beruhazasi keretet hozott 1étre a régio-
ban, kilénésen a Nyugat-Balkanon, Horvatorszag-
ban és Magyarorszagon, ami tovabbi fesziltségeket

A kinai beruhazasok, bar a koltségek szempontjabdl

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

kedvezéek, gyakran nem felelnek meg az EU miszaki
szabalyozasainak és/vagy a versenyre és a kozbeszer-
zésre vonatkozo unids eljarasoknak. Tovabba, a Kreml
altal finanszirozott projektekhez hasonloan titkos és at-
lathatatlan jellegukkel a demokratikus és piaci normak
eroziojat is eldidézik. Az ilyen projektek sok esetben
megerdsitik a nemzeti széniparagakat, figyelmen kivdl
hagyjak a kdrnyezetvédelmi eléirasokat, valamint nem
felelnek meg a dekarbonizacio és a fenntarthatd nove-
kedés altalanos politikajanak sem.®84

A vezérigazgatok és igazgatdsagi tagok
kinevezése

A délkelet-europai allami energetikai vallalatok igaz-
gatosagi tagjainak és mas vallalatvezetéknek kine-
vezésére vonatkoz6é szabalyok szintén nem egyér-
telmliek, kulonésen a lehetséges politikai befolyas
tekintetében. Szamos példa van arra, hogy a régio
allami vallalatainak és szabalyoz6 hatdésagainak igaz-
gatoétanacsainak kinevezése politikai beavatkozassal
tortént, ami alaasta a szakértelmet a komplex ener-
getikai dontések megtervezésében és végrehajta-
saban is. Ezért az allami vallalatok Uzleti tevékeny-
sége gyakran jelent6s politikai befolyas alatt al és
bizonyos pénzigyi dontések akar erds politikai kap-
csolatokkal rendelkezé vallalatok vagy személyek

Az energiadgazatban megfigyelt kozbeszerzési szabalytalansagok

e kizarolag egy adott palyazat elnyerésére
|étrehozott vallalkozas (korabbi
tapasztalat nélkil)

e egy adott vallalatra "szabott" ajanlattételi
felhivas

e bennfentes informaciok szolgaltatasa

e irredlisan rovid hataridék

e mesterséges verseny létrehozasa (hamis
versenytarsak ajanlatainak benyujtasa)

» megalapozatlan befektetések
finanszirozasa

e a szerz6dés tularazasa

megvesztegetése

réven:

csOkkentése

felsorolasa

- N\

o Osszeférhetetlenség, politikai
befolyasolas vagy az értékel6bizottsag

® a kdzbeszerzési eljarasok
alkalmazasanak elkerilése az alabbiak

 kozvetlen targyalasok
* az ar kiiszébértékek ala valo

« gyorsitott eljarasok alkalmazasa

* a nemzeti gazdasagtervezési
dokumentumokban elére meghatarozott,
finanszirozasra szant konkrét projektek

e a nagy piaci szerepl6knek kedvezé
keretmegallapodasok alkalmazasa

e az ajanlatok megsemmisitése és a
palyazok kizarasa

e a palyazati feltételek modositasa
mellékletekben

e a minimumkovetelményeknek nem
megfeleld szolgaltatasok/eszkdzok
kifizetése

e egy adott szerz6déshez kapcsolédd
magas rangu tisztvisel6k és lUzletemberek
vizsgalatanak mell6zése

AN J
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384 Gerganov, A. és Vladimirov, M., Chinese Economic Influence
in Europe: The Governance and Climate Conundrum, Szdfia:
Center for the Study of Democracy, 2021.
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érdekeit is szolgalhatjak akar az allami vallalatok
pénzlgyi teljesitményének rovasara.

Az energiaagazati kdzbeszerzés iranyitasi
hianyossagai

Az energiaagazat kulonésen nagy iranyitasi
hianyossagokat mutat a kdzbeszerzések terén. E
hianyossagok némelyike egybeesik a fent targyalt
altalanos kozbeszerzési kockazatokkal, némelyik
azonban még hangsulyosabb és csak az agazatra
jellemzé, annak mérete, természetes monopolhelyzete
és mlszaki 0sszetettsége miatt.

Az elore vezeto ut

A j6 kormanyzashoz kapcsolhaté tevékenységek
lassu, de folyamatos terjedésének ellenére a délkelet-
eurépai orszagok jelentés kihivasokkal néznek
szembe, amelyeket a bels6é és kulsd autokratikus
jellegli fenyegetések tovabb sulyosbitanak. A régié
tovabbra is élvezheti az EU, az Eurdpai Gazdasagi
Térség (EGT) és az USA demokratikus orszagainak
kozOssegebdl szarmazd jelentbés pénzugyi  és
technikai tdmogatasainak elényeit. Az, hogy az egyes
orszagok hogyan hasznaljak fel ezt a tamogatast
a demokratizalédas és a korrupcio elleni kizdelem
utjan valé elére lepéshez, végsd soron a polgarok, a
vallalkozasok és a kormanyok eréfeszitéseitdl figg. A
délkelet-eurdpai unids orszagoknak szorosan kdvetniuk
kell a Jogallamisagi Mechanizmus és az Eurédpai
Szemeszter keretében vallalt kotelezettségeiket, és
ennek megfeleléen kell befektetnitik a Helyreallitasi és
Reziliencia épitési Eszkoz és a 2021-2027-es tobbéves
pénzlgyi keret altal biztositott hatalmas koltségvetési
Osztonzéket. Mind a négy uniés orszagnak le kell
kizdenie a kormanyzasi akadalyaikat, de kuléndsen
Bulgarianak és Magyarorszagnak kell dolgoznia az
igazsagszolgaltatdas  hatékonysaganak nodvelésén,
illetve a hatalomnak a végrehajté hatalomba vald
politikai befolyasolasanak csokkentésén. A nyugat-
balkani orszagoknak egyutt kell mikodnitk az EU
csatlakozds targyalasi szakaszahoz  szlkséges
reformok végrehajtasaban, még akkor is, ha a bévitési
folyamat formalisan esetleg megakadt, mint Albania és
Eszak-Macedénia esetében. Szerbia kiilénésen nagy
kihivasokkal néz szembe, mivel szoros kapcsolatai
vannak és jelentés fliggésége van autoriter rezsimektdl.
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A délkelet-europai nemzetgazdasagok szamos 6
kormanyzassal kapcsolatos kihivasanak megoldasa
két, egymassal 0Osszefiggd probléma megfelel
kezelésében merul ki: a kdzbeszerzések és az allami
energiapiaci vallalatok iranyitasa. A jelentésben
szerepl® részletes attekintés alapjan e két teruletre
vonatkozoéan tobb kulcsfontossagu szakpolitikai ajanlas
is megfogalmazhato:

e Az EU-nak, valamint EGT- és USA-partnereinek
tovabbra is technikai segitséget kell nyljtaniuk az
unids kdzbeszerzési bevalt gyakorlatok érvényesité-
séhez mind a régidénak szant unios forrasok keze-
Iése, mind a nemzeti forrasok iranyitasa terén. Ku-
I6nds figyelmet kell forditani a végrehajté hatalom,
az ugyeszség és a birésagok korrupcioellenes és
kdzbeszerzési szabalyozé hatésagainak altalanos
kapacitasainak és kd6z6s munkajanak eredményes-
ségeére.

o A délkelet-eurépai kormanyoknak a kozbeszerzések
integritasat fokozott kozbeszerzési monitoring (pél-
daul a nyilt palyazatok), az intézményi hatékonysag
névelése, a nem nyilt eljarasok aranyanak csokken-
tése és a szerz6déskotési mechanizmusok javitasa
révén kell biztositaniuk. A nyugat-balkani orszagok-
nak a jobb diagnosztika és ellendrzés érdekében
kozzé kell tennitk a kozbeszerzeési adataikat, mig a
délkelet-eurdpai unios tagallamoknak folytatniuk kell
a kdzbeszerzési korrupciot jelz6 indikatorok azono-
sitasara és kezelésére iranyuld kapacitasépitést.

e A nemzeti kormanyoknak vissza kell vonniuk a Co-
vid-19 gyorsitott kozbeszerzési szabalyait az eredeti
kdzbeszerzési jogszabalyokhoz valé visszatéréssel.
A jov6ben a surgbsseégi kiadasokat a hatékonysag
beépitett, er6sebb utélagos nyomon kovetésével és
ertékelésével kell kisérni.

e A délkelet-europai kormanyoknak, az allami tulaj-
donu vallalatoknak és az Uzleti szévetségeknek el
kell fogadniuk és alkalmazniuk kell az allami tulajdo-
nu vallalatok vallalatiranyitasara vonatkozo legjobb
nemzetkdzi szabvanyokat (példaul az OECD altal ki-
dolgozottak). A délkelet-eurdpai allami vallalatoknak
torekednilk kell arra, hogy legalabb olyan minéseg-
ben és gyakorisaggal szamoljanak be pénzigyi és
stratégiai eredményeikrél és céljaikrél, mint az EU-
ban mikdddé magan kézben Iévé versenytarsaik.



e A délkelet-eurdpai parlamenteknek és kormanyok-

nak novelnitik kell a nemzeti energia- és verseny-
szabalyozdk fliggetlenségét azaltal, hogy kiterjesz-
tik adminisztrativ és pénzigyi kapacitasukat, és
megszuntetik a politikai kinevezéseket. Tovabba,
sok esetben a testlleti tagok mandatumanak rovi-
ditése is szikseéges lehet. A délkelet-eurdpai ener-
giaszabalyozdknak szorosan egyutt kell mikodnitk
unios tarsaikkal a kézos gyakorlatok Iétrehozasa-
ban. A szabalyozé hatésagok dontéseinek a nyilva-
nossagra hozatal legmagasabb szintli normainak
kell megfelelnilk.

A délkelet-eurdpai kormanyoknak tartézkodniuk kell
attél, hogy nagyszabasu kétoldalu energiaprojek-
tekbe kezdjenek megfeleld biztositékok nélkul, ame-
lyeket a nemzetkdzi kdzfinanszirozasi intézmények,
példaul az Eurépai Befektetési Bank, az Eurdpai
Ujjaépitési és Fejlesztési Bank vagy a Vilagbank
bevonasa is jelentheti. Az ilyen projekteknek alta-
laban a délkelet-eurépai orszagokban jellemzéen
érvényesulénél magasabb szinvonall informacio-
szolgaltatasi rendszert kell magukban foglalniuk.
Ezt a rendszert id6ben nyilvanossagra kell hozni,
€s a nagyszabasu energiainfrastruktura-projektekre
vonatkoz6 informacidkat, beleértve a részletes kolt-
ség-haszon elemzést is k6zzé kell tenni.
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e A délkelet-europai nemzeti kormanyoknak egyutt

kell mkodnitk az Eurdpai Bizottsaggal, az EU és az
EGT tagallamaival, valamint az Egyesiilt Allamokkal
annak érdekében, hogy gazdasagukat jobban meg-
védjék az dnkényuralmi rendszerekhez kapcsolodo
illegalis vagy korrupt pénzeszkdzdkkel szemben.
Ennek a védelemnek magaban kell foglalnia a be-
fektetések atvilagitasara és a szankciokat ellenérzé
mechanizmusokra vonatkozé jobb intézmények és
szabalyozasok |Iétrehozasat.

A délkelet-eurépai kormanyoknak és EU/EGT- és
USA-partnereiknek fenntarthaté egytttmikodési
rendszereket kell kialakitaniuk a nemzeti és helyi
civil tarsadalommal és az oknyomoz6 médiaval a
kozbeszerzések és az allami energiaipari valla-
latok fokozott ellenérzése érdekében. Az R2G4P
platform®® tapasztalatai regionalis szinten hasznos
informacidkkal szolgalhatnak az ilyen jellegli eréfe-
szitésekhez. A civil szervezetek allami tdmogatasa-
ra mar léteznek modellek a régioban, de ezek még
gyerekcipdben jarnak és gyakran félelmet keltenek
az érintettek korében, hogy a tamogatasok elfoga-
dasa a flggetlenséguk elvesztésével jarna.

385 A regionalis j0 kormanyzati koz-magan partnerségi platform

(R2G4P) egy haroméves kezdeményezés, amelyet az EEA és a
Norvég Alap a Regionalis Egyuttmikodésért tamogat, és amely
tiz orszag tizenharom szervezetének eréfeszitéseit fogja dssze,
és célja, hogy kdzds korrupcioellenes megoldasokat kinaljon az
allami intézmények elszamoltathatésaganak novelése, valamint
a civil tarsadalom és a jogallamisag megerdsitése érdekében
Délkelet-Eurépaban.


https://seldi.net/r2g4platform/objectives/
https://seldi.net/r2g4platform/objectives/

SAZETAK

Principi dobrog upravljanja i dalje se suo¢avaju sa nara-
staju¢im brojem izazova u regionu jugoistocne Evrope.
Rat u Ukrajini jasno je pokazao kako izazovi u pogledu
vladavine prava podrivaju ne samo ekonomski razvoj
ovog regiona, vec i jedinstvo i otpornost EU u odno-
su na spoljne autoritarne prijetnje. Nove drzave €lanice
EU iz ovog regiona medu najvec¢im su neto korisnica-
ma sredstava EU. Ipak, demokratsko nazadovanje i
korupcija nastavljaju da opterecuju njihova drustva,
uprkos kontinuiranom snaznom negodovanju javnosti i
protestima, kao i uvodenju konkretnih mjera EU i SAD
za prevazilazenje ovih izazova. Neke od takvih mjera
ukljucivale su Mehanizam za saradnju i verifikaciju za
pracenje antikorupcijskih i pravosudnih reformi u Bugar-
skoj i Rumuniji nakon njihovog pristupanja 2007. go-
dine, mnogo ostrije zahtjeve u pogledu vladavine prava
za pristupanje Hrvatske 2013. godine, ameri¢ke sankci-
je u skladu s Globalnim zakonom Magnicki u Bugarskoj
2021. godine i pokretanje novih kaznenih procesa diji
je cilj zamrzavanje fondova EU namijenjenih Madarskoj
2022. godine. Drzave zapadnog Balkana, koje bez izuz-
etka teze pridruzivanju EU, suo€avaju se sa jo$ ozbiljni-
jim izazovima u pogledu upravljanja. Zajedno sa zam-
orom EU od proSirenja, ovo je rezultiralo kontinuiranim
odgadanjem izgleda za pristupanje EU, rastué¢im frus-
tracijama gradana u pomenutim i ponavljaju¢im ned-
emokratskim tendencijama. Dugotrajne nedostatnosti u
pogledu upravljanja Sirom jugoisto¢ne Evrope dodatno
su pogorsane pandemijom kovida-19 i ratom koji Kremlj
vodi u Ukrajini.*®¢ Cilj IzvjeStaja o dobrom upravljanju u
JIE je da omoguci bolje razumijevanje ovih izazova i da
utre put ucinkovitim antikorupcijskim reformama u devet
zemalja — Cetiri drzave ¢lanice EU i pet koje teZe &lan-
stvu u Uniji — Bugarskoj, Hrvatskoj, Madarskoj, Rumu-
niji, Albaniji, Bosni i Hercegovini. Sjevernoj Makedoniji,
Crnoj Gori i Srbiji. Ovogodisnji izvjestaj fokus stavlja
se na dva najosjetljivija aspekta upravljanja u regionu:
javne nabavke i upravljanje drzavnim preduzecima u
energetskom sektoru.

36 Stefanov, R. and Vladimirov, M., The Kremlin Playbook in
Southeast Europe: Economic Influence and Sharp Power, Sofia:
Center for the Study of Democracy, 2020.

Integritet javnih nabavki

Javne nabavke predstavljaju zna€ajan udio BDP-a i u
ekonomijama sa visokim i niskim prihodima. Globalno,
javne nabavke predstavljaju 15% do 30% BDP-a. Ova-
ko ogroman obim javne potroSnje mogao bi igrati kljuénu
ulogu u ekonomskom i drustvenom napretku ako bi se
sredstva za ovu vrstu potrosnje opredjeljivala na efikasan
nacin. Medutim, rije€ je i 0 jednoj od aktivnosti vlade koja je
najosjetljivija na korupciju.*”-Prema podacima Kancelar-
ije Ujedinjenih nacija za borbu protiv droge i kriminala,
10% do 25% ukupne ugovorne vrijednosti javnih nabavki
moze biti izgubljeno zbog sumnjivih praksi.?® lako ko-
rupcija u javnim nabavkama moze imati razliCite oblike,
postoji jasno definisan skup koruptivnih tehnika koje se
aktivno koriste u jugoisto¢noj Evropi za isisavanje javnih
sredstava u cilju ostvarivanja privatne dobiti.

e Favorizovanje i klijentelizam. Jedan od najCesc¢ih
vidova neregularnosti u nabavkama u regionu je
preferencijalni tretman odredenih kompanija zbog
dobrih politickih veza njihovih vlasnika. Na primjer,
u Hrvatskoj oko polovina ukupne vrijednosti ugov-
ora pripadne ponudacima koji nisu privatna lica,
ve¢ kompanije u djelimi¢nom ili potpunom vlasnist-
vu drzave®*°. Mnoge privatne kompanije Sirom ove
regije, Ciji su vlasnici blisko povezani s visokopozi-
cioniranim politic¢arima, pobjeduju na pozivima za
javne nabavke koji su gotovo uvijek kreirani upravo
za njih. Na primjer, u Madarskoj je tokom posljednjih
11 godina vladajuca stranka stvorila novu ekonom-
sku elitu Cije korporacije dobijaju izdasne subvencije
u sektorima poput turizma3°.

387 OECD, Preventing Corruption in Public Procurement, 2016;
World Bank, Fraud and corruption awareness handbook: how it
works and what to look for - a handbook for staff, Washington,
D.C.: World Bank Group, 2013.

38 UNODC, Guidebook on anti-corruption in public procurement
and the management of public finances: Good practices in en-
suring compliance with article 9 of the United Nations Convention
against Corruption, 2013.

389 OECD, OECD Review of the Corporate Governance of State-
Owned Enterprises in Croatia, 2021.

3% Andras, B., “Sokkold: a kormany az igényl6k fél szazalékanak
adta a turisztikai tamogatasok kétharmadat,” valaszonline.hu, 26
February 2021.


https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
http://www.oecd.org/gov/ethics/Corruption-in-Public-Procurement-Brochure.pdf
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/100851468321288111/fraud-and-corruption-awareness-handbook-how-it-works-and-what-to-look-for-a-handbook-for-staff
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/100851468321288111/fraud-and-corruption-awareness-handbook-how-it-works-and-what-to-look-for-a-handbook-for-staff
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.oecd.org/corporate/Conclusions-and-recommendations-SOE-Review-of-Croatia.pdf
https://www.oecd.org/corporate/Conclusions-and-recommendations-SOE-Review-of-Croatia.pdf
https://www.valaszonline.hu/2021/02/26/turisztika-tamogatasok-ugynokseg-mtu-guller-zoltan/
https://www.valaszonline.hu/2021/02/26/turisztika-tamogatasok-ugynokseg-mtu-guller-zoltan/

132

e Previsoke vrijednosti ugovora. Odredivanje pre-
visoke vrijednosti ugovora predstavlja jo$ jedan
dominantan oblik prevare u javnim nabavkama koji
se zasniva na favorizovanju i ukljuCuje Siri spektar
narucilaca i dobavlja¢a/pruzalaca usluga. U Madar-
skoj je 90% projekata javnih nabavki u prosjeku pre-
cijenjeno za 25%.%" Sli¢no tome, u Sjevernoj Make-
doniji, istrazivacke aktivnosti rezultirale su otkrivan-
jem velike razlike izmedu trziSnih cijena i ugovornih
cijena proizvoda sa identi¢nim specifikacijama.3°?

e Prilagodavanje specifikacija za tenderski pos-
tupak. Jedna od cCestih koruptivnih tehnika je i
definisanje isuviSe specificnih zahtjeva za tender
koji odgovaraju iskljucivo kvalifikacijama i struénosti
odredene firme.

e Sukob interesa u tenderskom postupku. Slucaje-
vi sukoba interesa ,,na visokom nivou* nisu bili rijetka
pojava proteklih godina u Srbiji, a postali su jos ¢eS¢a
od pocetka pandemije kovida-19.3®3 U Bugarskoj se
sukob interesa materijalizovao u internim procedur-
ama,*** u kojima se budzZetska sredstva bez tende-
ra opredjeljuju za drzavna preduzeca, koja umjesto
da sve aktivnosti realizuju interno, tj. sama, kako je
predvideno zakonom — angazuju podugovarace, {j.
privatne kompanije, koje su prethodno odabrane u
nepovezanim procedurama. Ovakvo fiktivno inter-
no ugovaranje dostiglo je razmjeru od 4,4 milijarde
eura ili preko 42% vrijednosti svih ugovora o javnim
nabavkama u drzavni u periodu 2019-2020.3%

e Visok udio zatvorenih postupaka. Postoji neko-
liko kredibilnih razloga za koris¢enje zatvorenih ili
ograni¢enih postupaka nabavki — na primjer ako bi
otkrivanje sadrzaja tendera predstavljalo rizik za
nacionalnu bezbjednost ili ako je vrijednost ponude

39
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392 Center for Civil Communications, Public procurements in North
Macedonia at times of corona: How it was and what can be done
in the future?, Skopje: CCC, 2020.

393 Centar za primenjene evropske studije, ALARM IZVESTAJ o
stanju u oblasti javnih nabavki u Srbiji 2020. godine, CPES, No-
vember 2020.

39 SIGMA, In-house Procurement and Public/Public Co-operation,
Sigma Programme, Brief 39, 2016.

3% Sokolova, T., “CnyxebHuaT kabuvHET cnupa XxapyeHeTo Ha
munuapau 6e3 obwectBeHn nopbuky,” Mediapool.bg, 30. jun
2021.

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

dovoljno mala da ne predstavlja ozbiljniji rizik
od korupcije. Ipak, ugovaraci u JIE Cesto koriste
ograni¢ene postupke u slu¢ajevima kada oni i nisu
neophodni.

e Izmjena ugovora u fazi implementacije. Orga-
nizacije civilnog drustva iz regije ukazuju na mali-
cioznu praksu naknadnih izmjena ugovora koja re-
zultira znatno viSom cijenom u odnosu na ocekiva-
nu. Ovakve izmjene tesko je pratiti zbog ograni¢enih
informacija na vecini zvani¢nih veb-stranica koje se
ticu nabavki.3®

Promjene u javnim nabavkama
kao posljedica kovida-19 i pretjerana
upotreba hitnih postupaka

Pandemija je povecala broj inherentno ograni¢enih
Lhitnih® postupaka nabavke koji zaobilaze uobicajena
zakonska rjeSenja u vezi s nabavkama. Kvantitativ-
na procjena trziSta nabavke ukazuje na to da je doSlo
do opsteg pada integriteta javnih nabavki, naroCito na
najugrozenijim trzistima — zdravstvene zastite i drugih
proizvoda povezanih s kovidom. Ovi problemi ocitovali
su se u zloglasnoj ,aferi ‘Respiratori’ u Bosni i Hercego-
vini.**” U Hrvatskoj je lista roba i usluga za koje se mogu
koristiti direktni ugovori o nabavci Cuvana u tajnosti do
decembra 2020. godine. Lista je objavljena iskljucivo
zbog velikog pritiska javnosti.**® U Madarskoj je, tokom
vanrednog stanja, premijer imao ovlasc¢enje da odlucuje
o tome koje su procedure u vezi s pandemijom kovi-
da-19, i kao takve podlijezu direkthom ugovaranju.3®°

3% Mendes, M. and Fazekas, M., DIGIWHIST Recommendations for
the Implementation of Open Public Procurement Data - An Imple-
menter’s Guide, 2015.
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drzan u SIPA-i,” Slobodnaevropa.org, 28. maj 2020; Radiosara-
jevo.ba, “Afera Respiratori: Novali¢ i drugi optuzeni stigli na novo
rociste,” 17. novembar 2021.
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SAZETAK

Rizik od korupcije u oblasti javnih nabavki u
zdravstvenom sektoru

Analiza velikih podataka prikupljenih za potrebe pred-
metnog izvjeStaja pokazuje da je izmedu prvog kvartala
2017. i drugog kvartala 2021, Indeks rizika od korupcije
(CRI)# na trzistu povezanom s kovidom-19 u Rumuniji
i Hrvatskoj porastao za oko 10 procenata.*** Povecanje
je bilo privremeno, nakon €ega je uslijedio spor, ali pos-
tojan pad. Analiza velikih podataka otkriva i da je u posl-
jednjih godinu i po dana prosje¢na zavisnost kupca iz
zdravstvenog sektora znacajno porasla u Madarskoj, a
neznatno i u Hrvatskoj, u odnosu na period 2017-2020.
Stavise, analizirani narugioci su svojim favorizovanim
dobavljadima obezbijedili ne samo veci udio, vec¢ i veéu
vrijednost javnih sredstava.

Upravljanje drzavnim preduzeéima u
energetskom sektoru

Energetski sektor jedan je od izvora glavnih i sistemskih
problema sistematskog upravljanja koji dovodi do
znacajnih gubitaka javnog bogatstva*®® i omoguéava
prodor nezakonitog finansiranja i stranog autoritarnog
uticaja u regionu.*®® Energetski sektor je od kljuénog
znaCaja za jugoistocnu Evropu, zbog svog statusa
prirodnog monopola (Cesto je u vlasnistvu drzave),
socijalne osjetljivosti gradana na povecanje cijena
(kao Sto se moglo vidjeti iz protesta Sirom ovog
regiona tokom protekle decenije), kao i velikog uloga
u pogledu ozbiljnih investicija i finansijskih interesa.
Alat za procjenu stepena zarobljenosti drzave
(State Capture Assessment Diagnostics — SCAD)
ovaj sektor prepoznaje kao veoma ranjiv u smislu

400 Fazekas, M. and Kocsis, G.,Uncovering High-Level Corruption:
Cross-National Corruption Proxies Using Government Contract-
ing Data, Working Paper series: GTI-WP/2015:02, Budapest:
Government Transparency Institute, 2015.

401 Vidjeti: GTI's Global Government Contracts database, 19. jul 2021.

402 Southeast European Leadership for Development and Integrity,
Energy Governance and State Capture Risks in Southeast Eu-
rope: Regional Assessment Report, SELDI, 2016.

403 Vladimirov, M. et al., Russian Economic Footprint in the Western
Balkans: Corruption and State Capture Risks, Sofia: Center for
the Study of Democracy, 2018.
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monopolizacije.*** Drzave JIE suoCavaju su se s brojnim
optuzbama za blokiranje liberalizacije trzista gasa u
korist lokalnih oligarhijskih korporativnih mreza i u korist
dobavljaca gasa koji su pod kontrolom Kremlja. Stoga,
ukoliko se njime ne bude upravljalo na adekvatan nacin,
ovaj sektor moze naruSiti nezavisnost i razvoj drzava
JIE.

Nedostaci u pogledu javne odgovornosti u energetskim
preduzec¢ima koja su u vlasnistvu drzave vidljivi su u
brojnim slu€ajevima, a dodatno ih otkrivaju izvjesta-
ji istrazivackin medija, izvjeStaji organizacija civilnog
drustva ili revizije relevantnih nadleznih organa Sirom
regiona jugoistocne Evrope. Ovi problemi doprinose
drustveno-politickim okolnostima koje praksama loSeg
finansijskog upravljanja u drzavnim preduzeéima omo-
gucavaju da opstanu i u kojima se donose i sprovode
neefikasne ili Stetne odluke o ulaganjima. Nepostojanje
évrstog zakonskog okvira klju¢ni je faktor koji omoguca-
va ogranienu finansijsku transparentnost i rasprostran-
jenu pojavu uplitanja politike u svakodnevno upravljanje
drzavnim preduzecima.

Klju€ni rizici u vezi s upravljanjem drzavnim
preduzeé¢ima u energetskom sektoru

Pravna struktura nije u skladu sa smjernicama
OECD-a

Ogranic¢ena finansijska transparentnos

Finansijska ranjivost i nedostatak strateske
vizije u pogledu ulaganja

Politicka imenovanja
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Manjak integriteta u javnim nabavkama

Izvor: Center for the Study of Democracy, 2022.

404 Na osnovu podataka za Bugarsku, Rumuniju, ltaliju i Spaniju. Za
viSe informacija, vidjeti: Stoyanov, A., Gerganov, A., and Yalam-
ov, T., State Capture Assessment Diagnostics, Sofia: Center for
the Study of Democracy, 2019. Vidjeti i: Shentov, O., Stefanoy,
R., and Todorov, B. (eds.), Western Balkans 2020: State-Capture
Risks and Policy Reforms, SELDI, 2021.
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Transparentnost

Regulatorni okvir korporativhog upravljanja jo$ uvijek
u povoju kad je rije€ o regionu, iako su u posljednjih
nekoliko godina napravljeni odredeni iskoraci. Pravni
okvir koji reguliSe upravljanje drzavnim preduzecima
zaduzenim za energetiku na Zapadnom Balkanu nije
uskladen sa Smjernicama OECD-a za korporativho
upravljanje u preduzecima u drZzavnom viasnistvu.*%®
Drzave clanice EU stoje bolje u pogledu zakona koji
se primjenjuju, ali i u njihovom slu€aju primjena ostaje
ograni¢ena i spora.“®® Kompanije loSijeg finansijskoj sta-
tusa obi€no su manje transparentne. Jedan od nacina
da se njihova transparentnost pobolj$a jeste izlazak na
berzu, Sto je bio slu¢aj sa Romgazom i Hidroelectricom
u Rumuniji. Jo$ jedan pozitivan primjer, MOL Grupa,
kompanija koja se kotira na berzi u Madarskoj, objavl-
juje svoje finansijske izvjestaje i broj dionica koje ima
svaki od ¢lanova Upravnog odbora.*’” Transparentnost
finansijskih podataka ostaje narocito loSa na Zapadnom
Balkanu.*0®

Finansijska ranjivost

Energetska preduzeca u vlasnistvu drzave, u devet an-
aliziranih zemalja, pokazuju razli¢it stepen finansijske
ranjivosti, $to se otkriva kroz njihovu veliku izloZenost
dugu i visoke koeficijente duga, kao i nisku likvidnost
i pad tekucih indikatora. Ove finansijske poteSkoce
bile su posebno izrazene u kompanijama koje svoje
poslovanje zasnivaju na fosilnim gorivima, koje su se
suocCavale s problemom stalnog rasta cijena CO2, ugl-
ja i prirodnog gasa. Napori vlada da cijene energije
vjesStacki zadrze niskima kako bi se izbjegla reakcija
drustva, na Stetu su finansijskog zdravlja i politicke
nezavisnosti preduzeca u drzavnom vlasnistvu, kao i
nepristrasnosti regulatornih tijela. Nizak kvalitet finan-
sijskog upravljanja Cesto je povezan sa: a) prevelikim

405 OECD, OECD Guidelines on Corporate Governance of State-
Owned Enterprises, 2015 Edition, Paris: OECD Publishing.

406 European Commission, 2020 European Semester: Assessment
of progress on structural reforms, prevention and correction of
macroeconomic imbalances, and results of in-depth reviews,
str. 60; 2019 European Semester: Assessment of progress on
structural reforms, prevention and correction of macroeconomic
imbalances, and results of in-depth reviews, str. 58.

47 MOL Group (S.A.), Management and Operations; MOL Publica-
tions (S.A.), Annual Reports (1999-2020).

48 Shentov, O., Stefanov, R., and Todorov, B. (eds), Shadow Pow-
er: Assessment of Corruption and Hidden Economy in Southeast
Europe, SELDI, 2016.
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brojem zaposlenih; b) pretjerano izdasnim finansijskim
naknadama i zaradama; i c) loSe upravljanje javnim
nabavkama. Kriza cijena energenata koja je u Evropi
u porastu od druge polovine 2021. godine, i koja je
zapocela nestaSicom gasa i nastavila se ratom u Ukra-
jini, vjerovatno ¢e dodatno povecati stepen ranjivost,
uprkos tome Sto neke kompanije ostvaruju neocekivan
profit.

Uobicajene putanje zavisnosti koje utiCu na rad
preduzeca u drzavnom vlasnistvu

Izvor: Centar za proucavanje demokratije, 2022.

DugogodiSnja zavisnost jugoistocne Evrope od uvo-
za fosilnih goriva iz Rusije, u kombinaciji s istorijskom
meduzavisnoS¢u vlasnicke, tehnoloske i upravljacke
strukture i dubokim (i ¢esto veoma netransparentnim)
finansijskim vezama, dodatno je pogorSala ranjivost en-
ergetskih sektora u drzavama ovog regiona. U praksi,
neki od najvecih investicionih projekata u regionu jugo-
isto¢ne Evrope rezultat su meduvladinih sporazuma sa
drzavama koje nisu ¢lanice EU, prije svega s Rusijom.
Projekat*® Turski tok kao projekat koji predvodi Rusija
odli¢an je primjer za to. UtiCuéi direktno na Bugarsku,
Srbiju i Madarsku, a indirektno na cijeli region i Evro-
pu, ovaj projekat je imao koristi od i doprinio daljem
slabljenju institucija za kreiranje energetske politike
i ucvrScivanju oligarhijskih mreza uticaja kako ruskih
tako i lokalnih privatnih interesa koji imaju bliske veze
s vladama. lako nov igra¢, Kina je izgradila sopstveni

409 Stefanov and Vladimirov, The Kremlin Playbook in South East
Europe: Economic Influence and Sharp Power, Sofia: CSD, 2020.
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investicioni okvir u regionu, posebno na Zapadnom
Balkanu, Hrvatskoj i Madarskoj, ¢ime se stvara pros-
tor za dodatne tenzije u daljoj integraciji ovih zemalja
u EU. Kineske investicije, iako dobrodosle u pogledu
ekonomske vrijednosti, ¢esto nisu u skladu s tehni¢kim
standardima EU i/ili sa pravhom tekovinom EU u vezi
s konkurencijom i javnim nabavkama. Pomenuta ulag-
anja, nalik aktivnostima Kremlja, izazivaju uru$avanje
demokratskih i trziSnih standarda svojom tajnovitom i
netransparentnom prirodom. U mnogim slu€ajevima
takvi projekti jaCaju nacionalnu industriju uglja, ignoriSu
ekoloSke propise ili nisu u skladu sa sveukupnom politi-
kom dekarbonizacije i odrzivog rasta.*°

Imenovanje izvrSnih direktora
i lanova odbora

Pravila o imenovanju ¢lanova odbora i drugih ¢elnika
kompanija u energetskim preduzeéima u drzavnom vlas-
nistvu u jugoisto€noj Evropi takode su nejasna, narocito
kad se ima u vidu potencijalni politiki uticaj. Brojni su
primjeri politickog uplitanja u imenovanja ¢lanova up-
ravnih odbora u drzavnim preduzeéima u jugoisto€noj
Evropi i regulatornim tijelima, Sto je naruSilo profesio-
nalnu stru¢nost u planiranju i izvrSavanju teskih odluka
u energetskom sektoru. Poslovne aktivnosti drzavnih
preduzeca Cesto pod uticajem ili bi éak mogle da sluze
interesima kompanija ili pojedinaca s jakim politickim
vezama, na Stetu sopstvenog finansijskog ucinka.
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Nedostaci u upravljanju javnim
nabavkama u energetskom sektoru

Energetski sektor pokazuje posebno izrazene defi-
cite u pogledu upravljanja javnim nabavkama. Neki od
ovih deficita poklapaju se s op$tim rizicima u domenu
nabavke o kojima je gore diskutovano, medutim neki su
jo8 izraZeniji i/ili karakteristicni za sektor, zbog njegove
veliine, statusa prirodnog monopola i tehnicke kom-
pleksnosti.

Pogled u buduénost

Uprkos kontinuiranom neujednac¢enom napretku, zeml-
je JIE suo€avaju se sa znacajnim izazovima u pogledu
dobrog upravljanja, koji su pojagani unutradnjim i ek-
sternim autoritarnim pretnjama. Region Ce i dalje imati
koristi od rastu¢e znacajne finansijske i tehnicke po-
drSke demokratske zajednice zemalja unutar EU, Ev-
ropskog ekonomskog prostora (EEA) i SAD. Kako ¢e
svaka zemlja koristiti takvu podrsku za napredovanje
na putu ka demokratizaciji i borbi protiv korupcije, na
kraju, zavisi od napora njenih gradana, preduzeca i
vlada. Drzave JIE koje su €lanice EU moraju pomno
pratiti svoje obaveze u okviru Mehanizma vladavine
prava, kao i Evropskog semestra i u skladu s tim uloziti
ogromne fiskalne podsticaje koje obezbjeduje Instru-
ment za oporavak i otpornost i Visegodisnji finansijski

Uocene nepravilnosti u javnim nabavkama u sektoru energetike

Prije postupka selekcije

e kompanija osnovana isklju¢ivo da dobije
odredeni tender (bez prethodnog iskustva)

o tenderske specifikacije "skrojene" po mjeri
odredene kompanije

e pruzanje insajderskih informacija

e nerealno kratki rokovi

o stvaranje vjeStacke konkurencije
(podnosenje ponuda od strane fiktivnih
konkurenata)

e izdvajanje sredstava za neutemeljene
investicije

e precjenjivanje vrijednosti ugovora

Izvor: Center for the Study of Democracy, 2022.

Tokom postupka selekcije

e sukob interesa, politiCki uticaj ili
podmicivanje komisije za ocjenu
e izbjegavanje koriS¢enja procedura
nabavke putem:
« direktnih pregovora
* snizavanje cijene ispod odredenih
pragova
* koriS¢enje procedura za hitne slucajeve/
vanredne okolnosti
e navodenje konkretnih projekata kao
unaprijed odredenih za finansiranje u
nacionalnim planskim dokumentima
e koriSc¢enje okvirnih sporazuma koji
favorizuju velike igrace na trzistu

40 Gerganov, A. and Vladimirov, M., Chinese Economic Influence in
Europe: The Governance and Climate Conundrum, Sofia: Center

for the Study of Democracy, 2021.

Nakon postupka selekcije

e ponistavanje tendera i diskvalifikovanje
konkurenata

e izmjene uslova tendera kroz anekse

e placanje usluga/opreme koja ne ispunjava
minimalne uslove

e nepostojanje istraga o visokim
zvani¢nicima i poslovnim ljudima koji se
vezuju za odredeni ugovor
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okvir 2021-2027. Sve Cetiri drzave koje su ¢lanice EU
treba da prevazidu prepreke u upravljanju, ali poseb-
no Bugarska i Madarska moraju da rade na povecanju
efikasnosti pravosuda i smanjenju koncentracije moci
u izvrSnoj vlasti. Zemlje Zapadnog Balkana, kao dio ju-
goisto¢ne Evrope, moraju jednostrano da rade na spro-
vodenju reformi neophodnih u okviru pregovarackih
poglavija EU ¢€ak i ako je formalno proces proSirenja
mozda bio blokiran, kao u slu¢aju Albanije i Sjeverne
Makedonije. Srbija se suoCava s posebnim izazovima
s obzirom na njene bliske veze sa i zavisnost od autor-
itarnih rezima.

Opsti izazovi u pogledu dobrog upravljanja €esto se
svode na rjeSavanje dva medusobno povezana siste-
ma u nacionalnim ekonomijama JIE: javne nabavke i
upravljanje energetskim preduzecéima u drzavnom vlas-
niStvu. Na osnovu detaljnog pregleda datog u ovom izv-
jestaju, moglo bi se dati nekoliko kljuénih preporuka na
nivou prakti¢ne politike za ova dva domena:

e EU i njeni partneri iz EEA i SAD treba da nastave
da pruzaju tehni¢ku pomo¢ u uvodenju dobrih prak-
si EU u oblasti javnih nabavki, kako u upravljanju
fondovima EU namijenjenih ovom regionu tako i u
upravljanju nacionalnim resursima. Posebnu pazn-
ju potrebno je posvetiti povec¢anju kombinovanog
kapaciteta i zajedni¢kom radu regulatornih tijela za
borbu protiv korupcije i javne nabavke u izvrSnoj
vlasti, javnom tuzilastvu i sudovima.

e Vlade drzava JIE trebalo bi da uvedu mjere za oCu-
vanje integriteta javnih nabavki, i to kroz pojacano
pracenje nabavki (kao §to su Open Tender ili SCAD
alat), povecanu institucionalnu efikasnost, smanjen
udio zatvorenih procedura i poboljSane mehanizme
za dodjelu ugovora. Zemlje zapadnog Balkana tre-
ba da otvore svoje podatke o nabavkama kako bi
omogucile bolju dijagnostiku i kontrolu, dok zemlje
Clanice EU iz JIE treba da nastave sa izgradnjom
kapaciteta za identifikaciju i borbu protiv znakova
koji ukazuju za korupciju u javnim nabavkama.

e Nacionalne vlade bi trebalo da povuku pravila o hit-
nim nabavkama povezanim s kovidom-19 tako Sto ¢e
se vratiti na primjenu izvornih zakonskih rjeSenja o
nabavkama. Izdvajanja za hitne nabavke u budu¢no-
sti treba da budu prac¢ene integrisanim snaznijim ex-
post monitoringom i evaluacijom efikasnosti.
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e Vlade drzava JIE, drzavna preduzeca i poslov-
na udruzenja treba da usvoje i primenjuju najbolje
medunarodne standarde o korporativhom upravljan-
ju drzavnim preduzecCima u energetskom sektoru,
poput onih koje je razvio OECD. Drzavna preduzecéa
u JIE treba da nastoje da izvjeStavaju u skladu sa
slicnim ili viSim standardima korporativnhog ob-
jelodanjivanja informacija nalik privatnim pandanima
kojima se javno trguje u EU.

e Parlamenti i vlade drzava JIE treba da poboljSaju
nezavisnost nacionalnih regulatora za energetiku
i konkurenciju povecanjem sopstvenih administra-
tivnih i finansijskih kapaciteta i ukidanjem prakse
politickih imenovanja. Trebalo bi i skratiti mandate
Clanova upravnih odbora. Energetski regulatori
u drzavama JIE moraju blisko saradivati sa svo-
jim kolegama iz EU na uspostavljanju zajednice
praksi. Odluke regulatora moraju biti u skladu sa
najvi§im standardima javhog objavljivanja infor-
macija.

e Vlade drzava JIE treba da se uzdrZe od ulaska u
krupne bilateralne energetske projekte bez odgo-
varajucih zastitnih mjera, koje bi, u najmanju ruku,
podrazumijevale uklju€ivanje medunarodnih javnih
finansijskih institucija, kao Sto su EIB, EBRD ili Sv-
jetska banka. Takvi projekti po pravilu moraju ukl-
jucivati sistem otkrivanja informacija koji je viSeg
standarda od onih koji prevladavaju u zemljama JIE.
Takav sistem bi takode trebalo da bude blagovre-
meno predstavljen javnosti, i pruza informacije o
krupnim energetskim infrastrukturnim projektima, uz
detaljnu analizu troskova i koristi.

e Vlade drzava JIE treba da saraduju s Evropskom
komisijom, drzavama c¢lanicama EU i EEA i SAD
kako bi uvele bolju zastitu svojih ekonomija od ile-
galnih ili tzv. korozivnih fondova povezanih s autor-
itarnim zemljama. Ova zastitha mjera trebalo bi da
uklju€uje uspostavljanje snaznijih institucija i propi-
sa koji se ti€u skrininga investicija i mehanizama za
pracenje sankcija.

e Vlade drzava JIE i njihovi partneri iz EU/EEA i
SAD treba da izgrade odrzive modele interakcije
sa nacionalnim i lokalnim civilnim drustvom i is-
trazivackim medijima u pogledu povecanja pracenja
javnih nabavki i energetskih preduzec¢a u drzavhom
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vlasnistvu. Iskustvo s platformom R2G4P*! moze
posluziti za usmjeravanje napora na regionalnom
nivou. Modeli javne podrske organizacijama civilnog
drustva vec postoje Sirom regiona, ali oni su ili u po-
voju ili Eesto izazivaju strah medu OCD i medijima
od toga da moze do¢i do kompromitovanja njihove
nezavisnosti.

4“1 Regional Good Governance Public-Private Partnership Plat-
form (R2G4P), odnosno Regionalna platforma javno-privatnog
partnerstva za dobro upravljanje trogodisnja je pilot inicijativa,
podrzana od strane EEA i NorveSkog fonda za grantove za re-
gionalnu saradnju, koja objedinjuje napore trinaest organizacija
iz deset zemalja i &iji je cilj da ponudi zajedni¢ka antikorupcijska
rieSenja za povecanje odgovornosti drzavnih institucija i ojaca
civilno drustvo i vladavinu prava u jugoisto¢noj Evropi.


https://seldi.net/r2g4platform/objectives/
https://seldi.net/r2g4platform/objectives/

N3BPLLUHO PE3UME

MpuHUMNMTEe Ha [OGpPO Bnageewe BO PErMoHOT Ha
JyronctoyHa EBpona v noHatamy ce coodvyBaaTr Cco
noseke npeaussuun. BojHata BO YkpauHa jacHo
nmokaka Ha KOj HauvMH npegmsBuumMTe BO OOHOC Ha
BMafeeHEeT0 Ha NpaBoTO BO PErMOHOT O MOTKOMyBaaT
HEe camMO HEroBMOT EKOHOMCKM pasBoj, TyKy MU
€QWHCTBOTO U OTnopHocTa Ha EY kora ctaHyBa 360p
3a aBTOPWTapHM 3aKkaHW KOW pJoaraar OJHadBop.
HoBute 3emju uneHkn Ha EY op oBoj pernoH ce
Mery HajrorieMuTe HEeTO KOPUCHWULM Ha (PUHAHCUCKM
cpencrtBa o EY. Cenak, 4eMOKpaTCKOTO Ha3adyBaH-E U
Kopynuujata n noHaTamy ce COCTaBEH AeN O HUBHUTE
OMLUTECTBA, M MOKPAj KOHTUHYMPAHUTE jaBHU U CUIHU
HerogyBaka M MPOTECTU, N BOBEAYBAHETO KOHKPETHM
yekopu of ctpaHa Ha EY u CA[l 3a cnpaByBawe CO
oBue npegussuum. CtaHyBa 36op, Mery Opyroto, 3a
MexaHn3amoT 3a copaboTtka u Bepudmkaumja co Len
crnepewe Ha aHTUKOPYMNUUCKUTE U CyAcKuTe pechopmu
Bo byrapvja u PomaHuja no HMBHOTO MpucTanyBake
koH EY Bo 2007 roguHa. 3emjute og 3anageH bankaH,
KOV CuTe 3aedHO MPEeTeHaupaaT Aa CTaHaT YfeHKM Ha
EY, ce cooyyBaaTt co ywTe noronemMu npeavssuum BO
OOHOC Ha BrageereTo. AKO KOH CeTO Toa ro JoAademMe
N 3aMOpoOT Of npoLunpyBaweTo Ha EY, oBa posepe
00 KOHTMHYMPaHO OAfoXyBake Ha u3rneguTe 3a
3auneHyBawe Bo EY, 0o 3ronemeHa dpyctpaumja Ha
HapoJuTe BO OBME 3€Mj/ U A0 NOCTOjaHN HEOEMOKPATCKM
TeHAeHUuMn. HepgoctaToumTe BO BNageeH-eTo Kowu ce
NOCTOjaHO MPUCYTHU BO 3emjuTe oa JyronctoyHa EBpona
OOMOSHUTENHO Ce BriolMvja nopagu naHgemujata co
KoBng-19 m BojHaTa BO YkpauHa.*'? [/3BewTajoT 3a
nobpo Brnageewe Ha JVE vma 3a uen ga oBO3MOXMU
NoTEMENHO pasbupare Ha OBME NMPEeLM3BULM U Oa o
OTBOPM NaToT 32 ePEKTUBHU aHTUKOPYNLUUCKM pedhopmm
BO BKYMHO AEBET 3€MjU1, O KON YETUPU CE 3EMjU YITEHKU
a neT ce acnuMpaHTu 3a 4neHcTBo BO EY - Byrapuja,
XpBatcka, YHrapuja, Pomanuja, AnbaHuja, BocHa wn
XepueroBnHa, CeepHa MakenoHuja, LlpHa lopa wu
Cpb6buja. OBorogmMHeLwwHNOT n3BeLLTaj ce dokycmpa Ha
OBE PaHNMBOCTW Kaj ynpaByBaH-eTO KOM MOCTojaT BO
PErMOHOT a Kou Hajuecto 6ea MpeaMeT Ha BHUMAHME:

42 Stefanov, R. and Vladimirov, M., The Kremlin Playbook in
Southeast Europe: Economic Influence and Sharp Power, Sofia:
Center for the Study of Democracy, 2020.

jaBHUTEe HabaBKM W ynpaByBaweTO CO [OpXaBHUTE
npetnpujatnja kov paboTaTt BO EHEPreTCKMOT CEKTOP.

MHTerputeT Ha jaBHUTE HabaBKKU

JaBHuTe HabaBkM cOuYMHYBaaT 3HaYMTENEH Aen oA
BAIN-To BO eKOHOMUUTE KOU MMaaT BUCOKM MPUXoan w
BO OHME KOW MMaaT HUCKM npuxogu. Ha cBeTcko HUBO,
Tne yyectByBaaT co 15% no 30% og 6pyTo AoMaLLHK-
oT npomssog. OBoj orpoMeH 06emM Ha jaBHa MOTPOLUY-
Bayka 6v MoXen fa nma KryydHa yrora BO EKOHOMCKUOT
N coumjanHMOT HanpeaoK OOKOMKYy Ce HampaBu Hero-
BO edMKacHO pacnpegenyBake, HO Toa € U egHa of
OHWE aKTMBHOCTM Ha BraguTe KOW Ce HajnoasIokHU Ha
kopynuuja.*® Cnopen KaHuenapujata Ha ObeavHeTuTte
Hauum 3a gpora u KpumuHan, nomery 10% un 25% og
BKyNnHaTa BPeOHOCT Ha [OroBOPOT 3a jaBHU HabaBKku
MOXe [a 3Hauu 3aryba nopaau COMHMUTEMHWU MpakTu-
kn.*** Mako kopynuujata BO jaBHUTE HabaBkM MOXe Aa
nMa noeeke nojaBHU hopMu, NOCTOU jacHO AedUHUPaH
CeT Ha KOPYNTUBHWU TEXHWKN KOW aKTMBHO Ce KopucTat
BO JyrouctoyHa EBpona a co uen jaBHuTe napuv ga ce
ncKopucTar 3a npuBaTHa KOPUCT.

e Qasopumusam u kKiaueHmesnusam. EpHa op
HajuyecTuTe hopMM Ha HEMPAaBUHOCT KOra CTaHyBa
360p 3a HabaBKUTE KOU Ce npaBaT BO PErMOHOT €
MOBMACTEHNOT TpPeTMaH Ha KOMMaHuuTe nopaau
[obpuTe BPCKM KOWM HUBHUTE COMCTBEHWUUM U
nmaaT co nonutukata. Ha npumep, Bo XpBatcka,
OKOfy MONoBMHA OfF BKymnHaTa BPedHOCT Ha
JoroBopuTte ja pgobuBaaT MoOHygyBaynM Kou He
ce npuBaTHW CyOBjeKkTW, TyKy KOMMNaHWW KOu ce
OEenyMHO WM LEenoCHO BO COMNCTBEHOCT Ha

43 OECD, Preventing Corruption in Public Procurement, 2016;
World Bank, Fraud and corruption awareness handbook: how it
works and what to look for - a handbook for staff, Washington,
D.C.: World Bank Group, 2013.

44 UNODC, Guidebook on anti-corruption in public procurement
and the management of public finances: Good practices in ensur-
ing compliance with article 9 of the United Nations Convention
against Corruption, 2013.


https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
https://csd.bg/publications/publication/the-kremlin-playbook-in-southeast-europe/
http://www.oecd.org/gov/ethics/Corruption-in-Public-Procurement-Brochure.pdf
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/100851468321288111/fraud-and-corruption-awareness-handbook-how-it-works-and-what-to-look-for-a-handbook-for-staff
https://documents.worldbank.org/en/publication/documents-reports/documentdetail/100851468321288111/fraud-and-corruption-awareness-handbook-how-it-works-and-what-to-look-for-a-handbook-for-staff
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf
https://www.unodc.org/documents/corruption/Publications/2013/Guidebook_on_anti-corruption_in_public_procurement_and_the_management_of_public_finances.pdf

N3BPLUHO PE3MME

ApxaBata.*’® lonem 6poj Ha NpMBaTHN KOMMNAHWM BO
PErMoOHOT YN CONCTBEHULMN CE TECHO NMOBP3aHM CO
BMCOKW MonuTuyapu gobvsaaT jaBHM HabaBku Kou
Ce peyrcu NCKITy4MBO KpenpaHu No HUBEH Tepk. Ha
npumMmep, Bo YHrapuvja Bo nocnegHuse 11 roguHwu,
BNafejaykata mapTuja co3fgaje HoBa €KOHOMCKa
enuta Yim chmpmm gobuBaaT ronemmu cybBeHUUU
BO CEKTOPY KaKo LUTO €, Ha NpuMep, TYpu3MoT#6,

lpeeucoku yeHu eo do2oeopume. [NpeBnUCoOKNTE
LEeHM Ha [oroBopuTe ce YylTe efHa rnaBHa
npucyTHa opma Ha M3mama BO HabaBkuTe, Koja
€ 3acHoBaHa Ha daBopuaupare. Taa ondaka
MOLUMPOK CrekTap Ha [OroBOPHM OpraHu u
pobasyBaun. Bo YHrapuja, 90% op npoektute 3a
jaBHM HabaBKM MMaaT NOBMCOKM LIEHN BO NMPOCEK 3a
25%.47 CnnyHo Ha Toa, BO CeBepHa MakegoHuja
M3BELLTaUTE MCTO Taka KOHcTacTMpaa ronemu
pasnuvku nomery nasapHUTE LIEHW U LEHWUTE BO
[OroOBOpUTE Ha HEeKoM MPOM3BOAM KOM MMaaT
MOEHTUYHM cneumdmkaumnn.+18

lMpunazodeHu meHOepcKU crneuyugukayuu.
UecTa TexHMKa Ha kKopynuuja e TeHaepckuTe
Oapara ga bugart HanpaBeHu Taka ga oaropapaat
caMO Ha KBanudukauumuTe M ekcnepTusata Ha

oapedeHa upma.

KoHghsiukm Ha uHmMepecu 80 meHOAepcKuom
npoyec. Cnyyamte Ha KOHMMIMKT Ha WHTEpecwu
Ha ,BUCOKO HMBO“ He Gea peTkM BO M3MMHATMBE
roguHn Bo Cpbuja, m cTaHaa ywTe MNo4YecTu
OTKaKo 3amnoyHa naHgemujata co Kogme-19.4° Bo
byrapuja, Ha npumep, KOHPSIMKTOT Ha UHTEPECHU ce

=3

©

OECD, OECD Review of the Corporate Governance of State-
Owned Enterprises in Croatia, 2021.

46 Andras, B., “Sokkol6: a kormany az igénylék fél szazalékanak

adta a turisztikai tamogatasok kétharmadat” [Shocking: the gov-
ernment has provided two-thirds of tourism subsidies to half of
those claiming], valaszonline.hu, 26 February 2021.

Ligeti, M. et al. Korrupcid, gazdasagi teljesitmény és jogallamisag
Magyarorszagon: A Korrupci6 Erzékelési Index eredményei
2019-ben [Corruption, Economic Performance and the Rule of
Law in Hungary: Corruption Perceptions Index Results in 2019],
Tl Hungary, 2019.

Center for Civil Communications, Public procurements in North
Macedonia at times of corona: How it was and what can be done
in the future?, Skopje: CCC, 2020.

Centar za primenjene evropske studije, ALARM IZVESTAJ o
stanju u oblasti javnih nabavki u Srbiji 2020. godine [ALARM RE-
PORT on the situation in public procurement in Serbia in 2020],
CPES, November 2020.
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Martepujanuaupa BO WUHTEpPHUTE npoueaypu??® Bo
Kon OyLieTcku cpeactBa My ce obesbenyBaaT Ha
Op>XaBHOTO npeTtnpujatve 6e3 ga 6uae pacnuwiaH
TeHaep. OBue npetnpujatnja, HaMecTo ga I
M3BpLUYBaaT CUTE aKTUBHOCTM UHTEPHO, KaKO LUTO
€ NpeaBnaeHo CO 3aKOHOT, CKNyvyBaaT gOroBopu
3a noamn3BenyBake CO NPMBATHU OMPMK Kon bune
npeTxodHo u3bpaHM BO MOCTankM KoM Hemarne
NMOBP3aHOCT CO KOHKpeTHWUTe noTtpebu. BaksoTo
,OOMETHATO" CKINyYyyBawe Ha WHTEPHM LOroBOpU
pocturHa 4,4 munujapou espa unu Hag 42% of
BpedHOCTa Ha CUTE OpPXXaBHW OOrOBOPMU 3a jaBHU
HabaBku Bo nepunogot 2019 - 2020 roguHa.**

Bucoko y4ecmeo Ha nmocmarnku o0 3ameopeH
mun. /ima HeKOJKY KpeaubunHy NpUYUHKA 30LLTO
Ou ce KkopucTene npoueaypu 3a HabaBku of
OrpaHu4yeH WNu 3aTBOPEH TWM, Ha NpUMep, ako
OTKpMBaHETO Ha cogpXuHata Ha TeHAepoT
OM npeTcTaByBano pu3MK 3a HauuoHanHaTa
©e3beqHOCT MNM ako BpeaHOCTa Ha MoHypaTta e
[JOBOJSIHO Mana 3a Aa He NpeTcTaByBa 3HAYMTENEH
pusnk of kopynuuja. Cenak, JOFOBOPHUTE OpraHu
BO 3emjute oa JyromcTtouHa EBpona npekymepHo
N YECTO KOpUCTaT OrpaHUYeHn NocTanku 1 Toa BO
crny4yau Kora Tue He 61 Gune HeonxoaHw.

MeHysan-e Ha dozoeopom 80 ¢pazama Ha
umrnsieMeHmauyuja. [paraHckute opraHusauuu
Of, PEervuoHOT u3BecTyBaaT WUCTO Taka W 3a
3floHaMepHata MnpakTuka Ha  JOMONHUTENHU
M3MEHWN Ha LOroBOPOT, WTO pe3ynTMpa Cco LeHa BO
[OroBOpPOT KOja buna MHOry NnoBUCOKa 04 OHaa Koja
npBUYHO Ouna oyekyBaHa. OBuMe MoguduKaLmm
e TelWkKo Ja ce cnepaTt nopagu orpaHuyeHuTe
MHpOpMaLMN KOM Ce [JOoCTanHM Ha MoBeKeTo
odumumjanHn Beb-cTpaHnum 3a HabaBKK. 4?2

420 SIGMA, In-house Procurement and Public/Public Co-operation,

Sigma Programme, Brief 39, 2016.

421 Sokolova, T., ,CnyxebHuaT kabuHeT cnupa XxapyeHeTo Ha

munuapan 6e3 obuwectBeHn nopbykn” [The cabinet stops
spending billions without public procurement], Mediapool.bg, 30
June 2021.

422 Mendes, M. and Fazekas, M., DIGIWHIST Recommendations for

the Implementation of Open Public Procurement Data - An Imple-
menter's Guide, 2015.
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KoBua-19 noBeae Ao NnpoMeHU BO jaBHUTE
HabGaBKM M A0 NpeKymepHa ynotpeba Ha
WTHU NoCTanku 3a HabaBkKU

MaHgemujata ro 3rornemmn 6pojoT Ha orpaHNYEHN ,UTHU"
rnoctanku 3a HabaBkum CO Kou ce 3aobukornyBa CTaH-
JapgHaTta 3akoHcka npouenypap 3a HabaBku. KBaHTu-
TaTMBHATa NPOLEHKa Ha Na3apoT 3a HabaBkM NokaxkyBa
Aeka ce 3abenexyBa CeBKyMNeH naf Ha MHTErpuTeToT Ha
jaBHUTE HabaBKkKn, 0COBEHO Kaj OHME Nasapu Kou ce Haj-
3acerHatu (34paBCTBOTO U ApyrMTe NPOM3BOAW NMOBpP3a-
H¥ co KoBna-19). OBue npobnemu moxar ga ce Buaat
npeKky MHOry 406pO MO3HATUOT O310MfIaceH NpMMep Ha
»ZAdepata co pecnupartopu“ Bo bocHa un Xepuerosu-
Ha.*?*> Bo XpBatcka, Cl1COKOT Ha [obpa 1 ycryri 3a Kou
MOXe [a ce KopucTaT AMPEKTHW AOroBopu 3a HabaBku
ce 4JyBalle BO TajHocT cé o aekemspu 2020 rogmHa m
Oelle objaBeH camMo nopaau 3HaYUTENEH MPUTUCOK OA
noLuMpoKaTa jaBHOCT.*?* Bo YHrapuja, 3a BpeMe Ha BOH-
pefHarta cocTojba, NpeM1MepoT nUmarn oBnacTyBake Aa
oaJSlyym kow npouenypu nvaat Bpcka co Kosuag-19 v ga
MOXe Ja cnpoBefe HabaBKv MPEeKy AMPEKTHO CKIy4y-
Bahe Ha J0oroBopun.*?s

Pu3uk o Kopynuuja BO 0QHOC Ha
HabaBKuUTe BO 34paBCTBEHUOT CEKTOP

AHanusarta Ha ronemmte nogaTtouM 3a noTpebute Ha
OBOj M3BELUTAj MOKa)KyBa Aeka BO NepuogoT nomery np-
BMOT kBapTan og 2017 roguMHa 1M BTOPUOT KBapTan of
2021 rognHa, IHaekcoT Ha pusuk 3a kopynuuja (CRI)*26

423 Katavi¢, |., “Afera ‘Respiratori: Premijer FBiH Fadil Novali¢ za-
drzan u SIPA-i” ['Respirators’ affair: FBiH Prime Minister Fadil
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stigli na novo rociste” [Respirators affair: Novalic and other indict-
ees arrive for new hearing], 17 November 2021.
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kroz postupak javne nabave” [The Bridge requires that medical
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9 December 2020; XpBaTcka Bnaga, /zvjeSce o izvrsenim naba-
vama zaStitne opreme u svrhu provedbe mjera zastite zdravlja i
jacanja nadzora nad Sirenjem koronavirusa, [Report on purchas-
es of protective equipment for the purpose of health protection
measures implementation and strengthening supervision over
the spread of coronavirus], MuHucTepcTBO 3a eKOoHOMMja ”
OAPXIMB pa3Boj, Ynpasa 3a TproBcku pesepsu, 2020.

425 OpraH 3a jaBHU HabaBku, A Kozbeszerzési Hatésag véleménye
a koronavirus terjedésére tekintettel elrendelt veszélyhelyzettel
kapcsolatban felmerul6 egyes kdzbeszerzési kérdésekkel 6ssze-
fuggésben [Opinion of the Public Procurement Authority on cer-
tain public procurement issues related to the emergency situation
in view of the spread of the coronavirus], 2020.

426 Fazekas, M. and Kocsis, G., Uncovering High-Level Corruption:
Cross-National Corruption Proxies Using Government Contract-
ing Data, Working Paper series: GTI-WP/2015:02, Budapest:
Government Transparency Institute, 2015.

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

Ha nasapoT Ha npou3Boau nosp3aHo co KoBua-19 nak-
AemMujata e 3rofieMeH 3a okosny 10 NMpoLEHTHN NOEHU BO
PomaHuja n XpBatcka.*?” BakBoTO 3rofieMyBak-e beLle
0f, MPUBPEMEH KapaKTep 1 no Hero cregelue 6aBeH, HO
cenak nocTojaH nag. AHanusaTa Ha rorieMuTe nogaro-
U1, NUCTO TakKa, OTKpMUBa AeKa BO NnocrnegHuTe efHa U
Mon roguHa npocevHaTta 3aBWCHOCT Ha 34paBCTBEHUTE
CeKkTopu of, HabaBKUTE 3HAYMTENHO Ce 3rofieMuria BO
YHrapuja, n goHekage Bo XpBaTcka, ako ce criopeam co
nepuogot 2017-2020 rogmHa. [JononHuTenHo, 3apobe-
HUTE OOrOBOPHW OpraHyM He camo LITO UM 06e3beaunja
rnorosieMo y4ecTBO Ha cBouTe haBopusupaHu gobasy-
BayM TyKy MCTO Taka W Mmororiema BPEeAHOCT Ha jaBHU
cpeacTaa.

YnpaByBame co
ApXXaBHUTe nNpeTnpujaTuja
BO €HEpPreTCKMOT CEKTOp

EHepreTckuot
cucTemMaTcku npobnemu

CeKTop € efeH o4 rnaBHuTe
Kora crTaHyBa 300p 3a
ynpaByBake€TO a KOj [JoBegyBa [O 3HAYMTENHU
3arybn Ha jaBHOTO OoraTtcTBo*?® u 06e36enyea
MOXHOCTU 3a ,ynag‘ Ha Hego3BOMIeHU (QUHAHCUU U
CTPaAHCKO aBTOPUTAPHO BIMjaHME BO PErnoHOT.4%
EHepreTckMoT CeKkTop e oA CYLITUHCKO 3Hayewe 3a
JyronctoyHa EBpona, nopagu HEroBuMoT CTaTyC Ha
npupogeH MoHomnosn (YecTonaTn € BO CONCTBEHOCT Ha
Op>xaBaTta), couujanHarta YyBCTBMTENTHOCT Kaj Nyreto
BO CIlyyam Ha nockanyBahe (Kako LUTO, BMpPOYEM, o
nokaxaa u NpoTECTUTE KOW Ce criydyyBaa BO LIENMUOT
perMoH BO W3MWHATaBa [feueHuja) u ronemuTe
WHBECTMLMN N (PUHAHCUCKN WHTEPECU MOBP3aHW CO
oBue npetnpuvjatuja. [ujarHocTukaTa 3a npoLeHKa Ha
3apobeHocT Ha apxasata (SCAD) ro nageHTudukysa
OBOj CEKTOp KakKo CEKTOp € MCKIMYYMTENHO paHiMB Ha
MoHomnonm3aumja.*° 3emjute og JyrouctoyHa EBpona
Gea npegMeT Ha noBeke 06BMHyBaha 3a Briokupame

427 Bugn GTI's Global Government Contracts database, 19 July
2021.
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A., and Yalamov, T., State Capture Assessment Diagnostics,
Sofia: Center for the Study of Democracy, 2019. Buan, Shentov,
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State-Capture Risks and Policy Reforms, SELDI, 2021.
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N3BPLUHO PE3MME

Ha nMbepanu3aynjaTa Ha Na3apoT Ha rac BO KOPUCT Ha
NOKarnHUTe ONUIapXMCcKM KOPMOpaTUBHU MPEXM a BO
nonsa Ha JoGaByBayMTe Ha rac KoM Ce KOHTpPOnMpaHu
oa Kpemsb. Bo Taa cmucna, AOKOSKY CO OBOj CEKTOP
He ce ynpaByBa Ha COOLBETEH Ha4yuH, TOj B Moxen
[a ja noTkona He3aBMCHOCTA 1 Pa3BojOT Ha 3eMjuUTe 04
JyroncrtodHa EBpona.

Hedununtute BO jaBHaTa OArOBOPHOCT Kaj ApXaBHUTE
npetnpujatnja BO €HEPreTCKMOT CEKTOP MoXaT fa ce
B/MAaT BO MOBeke criyyan, koum Gea KOHCTaTupaHu co
WUCTpaXXyBayku MeguyMCcKu u3BellTau, u3BeLlTante
Ha rparaHCcKOTO OMWTECTBO WM MNPEKYy PEBU3NNTE
HanpaBeHW Of pereBaHTHUTE jaBHM OpraHu BO
pernoHot Ha JyrouctouHa EBpona. OBue npaluamwa
npuvaoHecyBaaT 3a TMOCTOEHE Ha OMWTECTBEHO-
NMONMUTUYKO OMKPY)XyBawe Kade LTO € [O3BOSIEHO
Aa HanpegyBaaT MPaKTUKMTE Ha NOLWO (UHAHCUCKO
ynpaByBak-€ BO ApXXaBHUTE NpPeTnpujatmja n HOCEH-ETO
Ha HeedMKaCHN WU LUTETHU MHBECTULMCKMA OASYKM.
OTCcycTBOTO Ha COnuMAHa 3aKkoHCKa paMKka e KiydeH
¢hakTop nopagm LITO NOCTOM OrpaHnvyeHa ouHaHcmUcKa
TPaAHCMApEeHTHOCT M LUMPOKO  PacrnpoOCTPaHETO
NOMMUTUYKO MeLLaHe BO CEKOjAHEBHOTO yrpaByBake CO
Op>XaBHUTE npeTnpujaTuja.

Kny4Hu pu3num Bo ogHOC Ha ynpaByBaH-€TO CO
ApXaBHUTE NpeTnpujaTvja BO EHEPreTCKUOT CEKTop

3akoHckaTa paMka He e ycornaceHa co Hacokute
op OELA

OrpaHuyeH huHaHc1cKa TpaHCnapeHTHOCT

PurHaAHCKCKa PaHNUBOCT U HEMakE Ha
cTpaTellKa BU3unja 3a MHBECTULUN

[MonuTuykn HasHavyBarwa
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HepocTaToum BO UHTErPUTETOT Ha jaBHUTE
HabaBku

H3eop: LleHmap 3a npoydysare Ha deMokpamujama, 2022 2o0uHa.
TpaHcnapeHTHOCT

PerynatopHata pamka 3a KOprnopaTvBHO ynpaByBake
BO PEMMOHOT Ce yLITe e BO pa3a Ha pa3Boj, Mako BO Mo-
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cnegHvBe roguHn 6ea HanpaBeHW ogpeneHn nogobpy-
Bakba. [MpaBHaTa pamka LUTO ro perynupa ynpaByBaHe-
TO CO eHepreTckuTe mpetnpujatvja BO 3emjute oa 3a-
nageH bankaH He e ycornaceHa co Hacokute Ha OELLL,
3a KoprnopaTvBHO yrnpaByBake CO NpeTrnpuvjatujata Bo
OpXXaBHa COMCTBEHOCT.**! 3emjuTe UneHkn Ha EY umaat
nogobpwu pesyntaTu Kora 36opyBaMe 3a BaXkeykuTe 3a-
KOHM, HO UMMSIEMEHTaLMjaTa Ha TUe 3aKOHU 1 NoHaTamy
€ orpaHuyeHa n 6aBHa.*? KomnaHumTe Kou ce BO MOoJo-
Wwa drHaHcucKa cocTojba nvaart TeHaeHunja ga bugar
nomariky TpaHcnapeHTHWU. EgeH HaunH ga ce nogobpwu
HMBHaTa TPaHCNAapeHTHOCT € TWe Aa KoTupaaTt Ha bep-
3a, WwTo bewwe cny4vaj co Pomras n Xugpoenektpuka Bo
PomaHuvja. ma ywte egeH nosutuseH npumep, MOL
lpynauujata, KOja € KomnaHuja o YHrapuja koja KoTu-
pa Ha Gep3aTta u Koja rm objaByBa cBOUTE PUHAHCUCKM
n3BeLlTan 1 ro obenogeHysa GpojoT Ha aKLMK LUTO K
nocegyBa cekoj uneH Ha OgbopoT.**® TpaHcnapeHTHoC-
Ta Ha PUHAHCUCKUTE NoaaToLmn Bo 3eMjuTe of 3anageH
BankaH n noHatamy e ocobeHo craba.***

PUHaAHCUCKa PaHNMBOCT

[pxaBHWTe npeTnpujatuja of eHepreTCKMoT CEKTOP BO
OeBeTTe 3eMju kom 6ea ondaTeHn CO UCTPaXKyBaH-€TO
MoKa)xyBaaT pasfnuyeH CTeneH Ha MHaHcucKka paHnum-
BOCT, KOja MOXe [a ce 3abenexu npeky HMBHaTa rone-
Ma M3MOXEHOCT Ha AONT U BUCOKUTE KOEMULIMEHTN Ha
[OOIr, KaKo M HUCKaTa JIMKBUOHOCT Y HaMaryBaHEeTO Ha
TeKoBHUTE koeduuneHTn. OBue PUHAHCUCKUA TELLKO-
TN Ce OCOBEHO U3pas3eHun Kaj KOMMaHUUTE KoM KOpUc-
TaT POCUITHM roprBa U KOWM ce CoodyBaa Co nNpobnemu
BO 0bmaunTe ga dartar Yekop CO MOCTOjaHO pacTeykuTe
ueHn Ha CO,, jarneHoT u npupoaHuoT rac. Hanopute
Ha BrnagaTa BeLUTavyku a v 3agpXu LeHUTE Ha eHep-
rmjata Ha HMCKO HMBO 3a [a ce msberHat couujanHu
nocrieguum ce Ha CMeTka Ha bMHaHcuckaTa cocTojba
M monuTMYyKaTa He3aBUCHOCT Ha npeTnpujatujata BO

431 OECD, OECD Guidelines on Corporate Governance of State-
Owned Enterprises, 2015 Edition, Paris: OECD Publishing.

432 European Commission, 2020 European Semester: Assessment
of progress on structural reforms, prevention and correction of
macroeconomic imbalances, and results of in-depth reviews, p.
60; 2019 European Semester: Assessment of progress on struc-
tural reforms, prevention and correction of macroeconomic im-
balances, and results of in-depth reviews, p. 58.

433 MOL Group (S.A.), Management and Operations; MOL Publica-
tions (S.A.), Annual Reports (1999-2020).

434 Shentov, O., Stefanov, R., and Todorov, B. (eds), Shadow Pow-
er: Assessment of Corruption and Hidden Economy in Southeast
Europe, SELDI, 2016.
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Op>KaBHa COMCTBEHOCT, Kako U Ha HEMPUCTpPacHOCTa Ha
perynaTopHuTe opraHn. HUCKMOT KBanuTeT Ha uHaH-
CUCKO ynpaByBaH€e YeCTO Cce [oBeayBa BO BPCKa CO: a)
nperonemMmoT 6poj Ha BpaboTeHn; 6) MOLUHE Japexnu-
BOTO HarpagyBawe MpeKky HaJoMeCTOUU; U B) FOLIOTO
yrnpaByBah-€ CO jaBHUTE HabaBku. PacTeykarta eHepreT-
cka Kkpusa Bo EBpona koja ce crnydyBa of BTopaTa Mo-
nosuHa Ha 2021 rogMHa a Koja 3arnoyHa co HeJoCTaToK
Ha NpYpodeH rac 1 NPOAOIKN CO BOjHaTa BO YKpauHa,
€ BepojaTHO AeKa AOMOMHUTENHO Ke Brvjae HeratMBHO
Ha paHNMBOCTA, M MOKPaj HEOYEKYBAHUTE OOOMBKM Kaj
Hekow of npeTnpujaTtujarta.

[HonroTtpajHaTta 3aBUCHOCT Ha JyromcTodHa EBpona of
YBO30T Ha hocunHu ropmea og Pycwuja, 3aegHo co uc-
TOPWjaToOT Ha COMCTBEHMYKA, TEXHONOLLIKA 1 MeHallep-
CKa 3aBMCHOCT, BKJIy4MTENHO M gnabokuTte (U 4yecto
MOLUHEe HejacHW) DUHAHCUCKM BPCKW, OOMOSTHUTENHO
ja Bnowwuja paHnIMBOCTa Ha €HEpPreTcKuTe CeKkTopu
BO EBpona kou ce BO COMCTBEHOCT Ha Apxasarta. Bo
npakca, HEKOV O HajrofeMnTe NHBECTULIMCKN NPOEK-
TN BO pPErnmoHoT Ha JyromctoyHa EBpona ce pesynrtar
Ha [OroBOPU CKITyYEHM CO OpPXKaBWU KOW HE CE YNEHKM
Ha EY, ocobeHo co Pycuja. Jobap npumep 3a T0a €
npoektoT TurkStream koj e npeasofdeH on Pycuja*®.
OBoOj NpoeKT rn 3acera anpekTHo byrapuja, Cpbuja u
YHrapuja, a MHAUPEKTHO M LLennoT permoH n Espona u
npuaoHece 3a HaTaMOLWIHO ocnabyBakbe Ha UHCTUTY-
LMUTE KOWU M KpeupaaT eHepreTckuTte nonmTuka u 3a
WMHCTanMpahe Ha ONMrapxmckuTe Mpexu Ha BnnjaHue
Ha PYCKUTE M Ha fOKarHUTE NPUBaTHU UHTEPECU KOW
nmaaT 6rmMckn Bpcky co Briagarta. KnHa, nako e HoB
urpay, Kpempatle cBoja MHBECTULMCKA pamMKa BO peru-
OHOT, ocobeHo Bo 3anageH bankaH, XpBartcka 1 YHra-
puja, Taka LITO M NocTaBy OCHOBUTE 3a LOMOSTHUTEN-
HW TEH3MM BO MOHaTaMoLllHaTa MHTerpauuja Ha oBue
3emju Bo EY. KnuHecknte nHeectuumm, nako ce gobpe-
OOjAEHM Of acneKT Ha HUBHUTE TPOLUOLM, YecTonaTu
He ce BO COrnacHOCT CO TeEXHUYKaTa cTaHaapansaumja
Ha EY w/ unn co npaBoTo Ha EY Koe ce ogHecyBa Ha
KOHKYpeHUmMjaTa 1 jaBHUTE HabaBku. Cnmn4yHoO Kako 1 co
Kpemrb, oBMe MHBECTULMM OOBeAyBaaT 4O epo3uja Ha
OEeMOKpaTCKUTe 1 nasapHuTe cTaHgapauv nopaau Toa
LUTO Ce TajHM No npupoga. Bo MHory cnyyau, BakBute

4% Stefanov and Vladimirov, The Kremlin Playbook in South East
Europe: Economic Influence and Sharp Power, Sofia: CSD, 2020.
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MPOEKTU I 3ajakHyBaaT HaLMOHANHUTE UHOYCTPUM 3a
jarneH, rm urHopupaaT eKoSIoLKUTE perynaTuBu Wmm
He ce BO COrNacHOCT CO CeBKyMnHaTa nonutuka 3a ge-
kapboHM3aumja n ogpXKnmB pacT.*36

3aeAHMYKa NnaTeka Ha 3aBUCHOCT Koja Bnujae Ha
paboTeH-eTO Ha ApXXaBHUTE NpeTnpujaTuja

WN3eop: LleHmap 3a npoyyysare Ha demokpamujama, 2022 200uHa.

Ha3HauyyBare Ha U3BpPLUHU AUPEKTOPU U
YNeHoOBM Ha oa6opu

lMpaBunata 3a Ha3HayyBaHk-€ Ha YNEHOBU Ha ondopu 1
Ha ApYyrM pakoBOOUTENW Ha KOMMAHUN BO EHEPreTCKu-
Te npetnpujatuja Bo 3emjute oa JyromctouHa EBpona
Ce UCTO Taka HejacHW, OCOBEHO ako ro 3ememe npesa-
BWUA, NOTEHUMjaNHOTO MOSIMTUYKO BrvjaHue. bpojHu ce
NpMMEpUTE Ha MeLlake Ha NonuMTuKaTa BO 3emMjuUTe o4
JyroncTtoyHa EBpona kora ctaHyBa 360p 3a HasHauvy-
Batbe Ha nvua BO yNpaBHWUTE O4OOPU BO OpXKaBHUTE
npetnpujatvja n BO pPerynaTtopHUTE opraHu, LUTO 3Ha-
Yyelle MOTKOMyBawe Ha MnpodecroHanHara CcTpyyvHa-
Ta eKcrnepTv3a BO MIIaHWPaHEeTO U U3BPLUYBaH-ETO Ha
TELLKUTE OOJTYKN BO EHEPreTCKMOT cekTop. Bo Taa cmuc-
na, OenoBHUTE aKTMBHOCTM Ha jaBHWUTE npeTnpuvjaTtuja
yecTonatu ce NoA BhAVjaHWe, Unu Aypyu U UM CIyXar,
Ha MHTEpPECUTE Ha KOMMaHWN UM NOELUHLN KON MMa-
aT CUITHU BPCKM CO MONuUTMKaTa, Ha CMeTKa Ha (onHaH-
CUCKNOT YYMHOK Ha jaBHUTE NpeTnpujaTnja BO Ap>KaBHa
COMNCTBEHOCT.

436 Gerganov, A. and Vladimirov, M., Chinese Economic Influence in
Europe: The Governance and Climate Conundrum, Sofia: Center
for the Study of Democracy, 2021.
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KoHcTaTupaHu HenpaBUITHOCTY Kaj jaBHUTe HaGaBKU BO eHEepPreTCKMOT CEeKTop

Mpen nocTtankara
Ha cenekuuja

e chupma popmMupaHa UCKIy4mBo 3a
na nobean Ha ogpeneH TeHaep (6e3
NPETXOHO UCKYCTBO)

® TEHAEPCKU creumdukaumm ,npunarogeHu’
Ha KOHKpeTHa dupma

® laBak-e UHCAjAepPCKN nHopmaumn

© HepearHo KpaTKku poKOBU

e COo3aBaH-€e BelluTayka KOHKypeHLumja
(nocTaByBaH-e NOHYAW OA, NaXHU
KOHKYPEHTM)

e fofenyBate (MHAHCUM 38 HEOCHOBAHM
MHBECTULMM

® [NPEBUCOKN LleHN BO A0roBopoT

3a Bpeme Ha noctankara
Ha cenekuuja

e Cyaup Ha UHTepecu, NONUTUYKO
BNWjaHWe Nnv NoTKynyBake Ha
KoMucujaTa 3a eBarnyauuja

e n3berHyBake Ha noctanuTe 3a HabaBka
npeky:

* OUPEKTHU NPEroBOpU

° HamanyBah€ Ha LieHaTa Mnog
nparosuTe

* KOPUCTEHE HA UTHU MOCTanKn

® HaBe/lyBat-€ KOHKPETHU NMPOEKTU BO
HaLMOHaNHUTE MIaHCKN OKYMEHTH
Kako ofHanpes onpeaeneHu 3a
PUHaHCcupare

© KOPUCTEHE PAMKOBHMW LOTOBOPM KOM
¢haBopuaMpaart ronemMu nasapHu urpadu
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Mo 3aBpuwlyBai€ Ha nocrankara
Ha cenekuuja

e MOHULLTYBaH-€ Ha TeHaepy U
[AVCKBaNUMVKyBake Ha KOHKYPEHTUTE

e MeHyBat-€ Ha TEHAEPCKUTE YCIOBW NPeKy
aHekcu

e Nnakarbe 3a ycnyrv/ onpema Kov He
vcnonHyBaat MUHUManHuTe bapaxa

e HEMarbe UCTpara 3a BUCOKU PyHKLMOHepU
1 OEenOoBHY LA NOBP3aHW CO OfApeneH
[LOroBop

U3eop: LleHmap 3a npoyyysare Ha deMokpamujama, 2022 2oduHa.

HepocTatouu Bo ynpaByBaweTo CO jaBHUTE
Ha6GaBKU BO eHepreTCKUOT CeKTop

EHepreTckMoT CekTop MokaxkyBa OCOOEHO ronem pe-
duUuMT Kora ctaHyBa 360p 3a ynpaByBahe CO jaBHUTE
HabaBkn. Hekon oa oBue HegocTaTtouu ce coBraraaT
CO OMwITUTE pU3ULN Kaj HabaBKMTE KOM MM COMEHaB-
Me MnpeTxoaHo, HO HEeKOoU ce yLuTe nouspaseHn nnnn
€0VHCTBEHM 3a OBOj CEKTOp, Mopaaw HeroeaTta rore-
MMWHA, CTaTyCOT Ha MPUPOLEH MOHOMON M TEXHWUYKaTa
CINOXEHOCT.

Kako noHaTamy

Be3 pasnuka Ha KOHTMHYMPaHMOT HepamMHOMEPEH
Hanpedok, 3emjute op JyrouctoyHa EBpona u
noHaTaMmy ce CoovyBaaT CO 3HAYMTENHU NPean3BULM
Kora ctaHyBa 36op 3a goOpoTo Bnageewe, kKou ce
HagononHeTn co UHTEPHU U EKCTEepPHU aBTOPUTaPHU
3akaHu. PermoHoT 1 noHaTamy ke gobuBa 3HayMTenHa
(bUHaHCMKCKa U TEXHMYKA NOAAPLUKA 04 AeMOKpaTcKkaTa
3aefHuua Ha 3emjute Bo EY, EBponckata ekoHOMCKa
obnact (EEA) n CA[. HaunHOT Ha KOj cekoja 3emja
Ke ja KkopucTu TakBaTa MOAAPLUKA 3a Aa Hanpegysa
Ha NaToT Ha AemokpaTu3aumja u aHTUKopynuumja, Ha
KpajoT o4 KpauwTaTta Ke 3aBUCKU Of HamopuTe KOu
npaBaT Hej3uHWUTE rparaHu, Gu3HUCKMTE K BraguTe.
UneHkute Ha EY op JyxouctouHa EBpona Tpeba
BHMMATENHO Ja rvM cregat cBouTe 3anoxbu BO

pamkuTe Ha MexaHM3MOT 3a Bnajeewe Ha NpaBoTo,
kako u EBponckuoT cemectap M coodBeTHO pAa
WHBECTUPAAT 3HAYMTENTHN PUCKaHN CTUMYIaL MM KOW
ce o0be3beneHn og MIHCTpyMEHTOT 3a OnopaByBaH-€ U
oTnopHocT u [NoBekeroguiiHata rHaHcUcka pamka
2021-2027 rogunHa. CuTe 4eTMpu 3eMju YIEeHKM Ha
EY Tpeba ga rm HagMuHaT nMpeyvkuTe Ha naTtoT Ha
[obpoTo Brnageewe, Ho ocobeHo byrapuja n YHrapuja
Tpeba cooaBeTHO ga paboTaT Ha 3roriemyBar€ Ha
eduKacHocTa Ha CyACTBOTO U Ha OEKOHLEHTpUpawe
Ha MOKTa BO n3BpLUHaTa BnacTt. Cekoja of 3emjute of
3anageH bankaH Bo JyroctuyHa EBponma Tpeba ga
paboTn BO Hacoka Ha cnpoBefyBake Ha pedopmMuTe
Ko ce noTpebHWM crnopen nornaejata nNpeaBUAEHU
CO nperoBopuTe 3a 4neHcTso Bo EY, aypu n ako of
dopmManeH acnekT MpoLEecOT Ha NpOoLINpyBaHE
MOXebu e 6rioKkMpaH, Kako LWTO e criyvajoT co AnbaHuja
n CeBepHa MakegoHuja. Cpbuja ce coouyBa co
nocebHW Npeans3BuLM CO Ornes Ha Hej3nHUTE Bunckm
BPCKN N 3aBUCHOCTU O aBTOPUTAPHU PEXUMN.

OnwTnTe Npean3BMLM Ha 4OOPOTO BNageexe Yectona-
TW Ce CBefyBaaT Ha peluaBake Ha ABa MefycebHO
MOBP3aHN CUCTEMM BO HALMOHANHWTE EKOHOMWUM Ha
3emjute op JyronctodyHa EBpona: jaBHUTE HabaBku U
yrnpaByBaHkETO CO jaBHWUTE MpeTnpujatvja BO OpXaBHa
COMNCTBEHOCT BO EHepreTckMoT cektop. Bps ocHoBa Ha
TEMENHWOT MNpernes CoapXaH BO OBOj M3BELUTAj, MOXe
[a ce HaBeaaT HEKOMKY Kiy4HU Npenopaky BO Bpcka Co
MONUTUKMTE BO OBUE [BA JOMEHMU:



e EY nHejsunute naptHepu og EEA n og CALl Tpeba

1 noHaTamy fa obe3benyBaaT TEXHUYKA MOMOLL BO
BKIy4yBaHeTO Ha JoBpuTe NpakTUKK 3a jaBHU Ha-
©aBku Ha EY — kako BO ynpaByBaweTO cO hOHAO-
BUTE Ha EY 3a pernoHoT Taka v Bo ynpaByBakEeTO
CO HauuoHanHute pecypcu. NocebHO BHUMaHue
Tpeba ga ce MOCBETU Ha 3rofieMyBaH€ Ha KOMOU-
HUPAHMOT KanauuTeT KU 3aefHu4YKka paboTa Ha aH-
TUKOPYNUUCKUTE U perynaTopHM OpraHu 3a jaBHU
HabaBkuM KoM ce Aen o U3BpLUHaTa BracT, jaBHOTO
0BGBUHUTENCTBO U CyJOBUTE.

Bnagute Ha 3emjute og JyronctouyHa EBpona Tpe-
0a ga ro WTUTaT UHTErPUTETOT Ha jaBHMTE HabaB-
KW, Npeky yHanpegeH MOHUTOPWUHr Ha HabaBkuTe
(xkako wTto e Open Tender unu SCAD anartkara),
3rofieMeHa MHCTUTYLMOHanHa edUKacHOCT, Ha-
ManeH 6poj Ha 3aTBOPEHN nocTankm 1 NogobpeHn
MexaHM3Mu 3a [ofernyBake [OroBOpY 3a jaBHU
HabaBku. 3emjute og 3anageH bankaH Tpeba pa
rm oTBOpaT CBOMTE MogaToum Kou ce ofgHecyBaat
Ha HabaBKkuTe 3a O4a ce OBO3MOXM nogobpa aujar-
HOCTMKA M KOHTpOMa, Jo4eKka 3eMjUuTe YNEeHKU Ha
EY op JyrouctouHa EBpona Tpeba n noHatamy ga
rpagart kanauuTeT 3a LenuTe Ha ugeHTUgnKyBame
M nocTanyBake CO MHOMKauUUTe 3a Kopynuuja BO
jaBHUTE HabaBKw.

HaunonanHute Bnagu Tpeba ga rv noenedar of
ynoTpeba npaBunaTta 3a UTHU HabaBkM MOBP3aHU
co KoBua-19 u ga ro BpataT NnpBUYHOTO 3aKOHOAaB-
CTBO 3a jaBHWM HabaBku. Bo mgHMHa, TpolienaTta
noBp3aHn co UTHW cnyyau Tpeba ga Gupat npu-
OPY>KEHU CO MHTErpPUpaH 3acurieH ex-post MoHUTO-
PUHT 1 eBanyauuvja Ha edpukacHocTa.

Bnagunte Ha 3emjute og JyronctovHa EBpona, gp-
XXaBHUTE MpeTnpujatvja n OM3HMC acouwmjaumuTe
Tpeba aa rn yceojat u npumeHart HajaobpuTte mery-
HapoOHW CTaHOapAu 3a KOpMopaTMBHO YymnpaBy-
Bak€ CO [pXXaBHW MpeTnpujatvja BO EHEPreTCKu-
OT CEKTOp, Kako LITO ce oHue pa3sueHn og OELIA.
JaBHUTe nNpeTnpujatuja og 3emjute og JyrouctodHa
EBpona Tpeba fa ce cTpemar KOH Toa fja M3BECTY-
BaaT COMMacHO CNUYHU UMM NOBUCOKM CTaHZapau
3a KoprnopaTuBHO obenogeHyBawe BO crnopeaba
CO HMBHUTE KOJErn Kou ce jaBHO KOTUpaHu Ha bep-
3uTe BO EY.

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

e [lapnameHTUTE N Bnagute Ha 3emjute og Jyrouc-

ToyHa EBpona Tpeba ga ja nogobpaT He3aBMCHOC-
Ta Ha HaUWOHamnNHUTE perynaTopu 3a eHepreTuka u
KOHKYpEHUMja Mpeky yHanpegyBake Ha HUBHMOT
aAMWHUCTPATUBEH M (PUHAHCUCKM KanauuTeT U OT-
CTpaHyBah-€e Ha NonUTUYKUTE npeydku. MNotpebHo e
da ce BOBefaT M MOKpaTKM MaHZaTy Ha YreHOBU-
Te Ha ogbopuTe. Perynatopute 3a eHepretuka Bo
JyronctoyHa EBpona Tpeba TecHo aga copaboTtyBa-
aTt co cBouTe konern o EY co uen BocnocTtaBy-
Bak€e 3aefHuua Ha npakcu. Oanykute Ha peryna-
TopuTe Tpeba Aa ce npuapxysBaaT OO HAjBUCOKUTE
CTaHOapAwn 3a jaBHO 06jaByBate Ha MHOpMaLMN.

Bnagute Ha 3emjute of JyromctodHa EBpona Tpe-
0a ga ce Bo3gpXkat o4 3adhakawe co ronemu buna-
TepariHu eHepreTckn NnpoekTy 6e3 nputoa ga uma-
aT COOABETHM 3aLUTUTHU MEPKMU, KOU Kako MUHUMYM
Ov mMoxene ga ondakaaT BKMy4YyBah€ Ha jaBHU
MeryHapoOHW (PUHAHCUCKU WHCTUTYLUKU, Kako
wto ce EMB, EBOP nnu Ceetcka 6aHka. BakBute
npoekTu Tpeba no npaBuio Aa BKiyYyBaaT CUCTEM
3a obenogeHyBawe MHGOPMaLMM CO cTaHZapau
KOW ce NOBUCOKU O OHME LUTO BooGUYaeHo npe-
oBnagyBaaT BO 3emjute og JyronctouHa EBpona.
TakBMOT CUCTEM, UCTO Taka, Tpeba HaBpeMeHo Aa
6uae objaseH jaBHO, Aa 0be3benysa nHdopmaumm
3a rofieMy EHEPreTCkn MHPPaCTPYKTYPHM NPOEKTH
1 Oa BKMydyBa 1 feTanHa aHanu3a Ha TpoLlouuTe.

HaunoHanHuTe Bnagu Ha 3emjute of JyromctoyHa
EBpona Tpeba ga copabotyBaat co EBponckarta
Komucuja, 3emjute uneHkn Ha EY n EEA, kako u
co CA[l, 3a ga BoBegat nogobpu 3alITUTHU Mexa-
HU3MW 32 HUBHUTE EKOHOMMWMW O, HEA03BOMEHW UMK
LUTETHN POHOO0BM KOU Ce MOBP3aHN CO aBToOpUTap-
HKu 3emju. OBMe MexaHu3Mu Tpeba ga BknydyBaaT
BOBeZyBake NOA0OPU MHCTUTYLMU N perynatmem
CO KOU Ke ce 0BO3MOXM criefere (CKPUHUHT) Ha UH-
BECTULMUTE 1 CaHKLIUW.

Bnagute Ha 3emjute op JyromctoyHa EBpona u
HuBHUTE napTHepu og EY/EEA mn CA[L Tpeba ga
nsrpagaT MOAENW Ha OAPXKIMBaA UHTEpakuuja co
HaLMOHAaNHOTO U NTOKaNnHO rparaHcKo OMLITECTBO U
CO NCTpaXXyBayknute MegmymMmm BO CMMCIIa Ha Moro-
NeM MOHUTOPWHT Ha jaBHUTE HabaBKX U Ha jaBHUTE
npeTnpujatvja BO Ap>KaBHa COMCTBEHOCT BO eHep-
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reTckmoTt cektop. MckycTBOTO Ha nnaTtdgopmara
R2G4P*" moxe na buae ocHoBa 3a MHoOpMUpahe
Ha BakBUTE aKTMBHOCTWU Ha pervoHasnHo HuMBO. Bo
PEernoHOT BEKE MMa MOAENN Ha jaBHa NoAagpLuUKa 3a
rparaHckuTe opraHusauuu, HO TMe Ce WU BO MO-
OeM UnNn 4YecTo Npeaun3BUKYyBaaT CTpaB Kaj rparaH-
CKATE OpraHv3auum u mMeguvymuTe of acrnekT Ha
3arpo3syBake Ha HUBHAaTa HE3aBMCHOCT.

47 PernoHanHata nnatopma 3a jaBHO-NpUBaATHO MapTHEPCTBO
3a pgobpo Bnageewe (R2G4P) e TpuroguwHa nunot
MHUUMjaTMBa, noaapxaHa on EEA v HopBelwkuoT rpaHToB
doHA 3a pervoHanHa copaboTka, koja M ob6eguHyBa
HanopuTe Ha TpUHaeceT opraHv3auuun of AeceT 3eMju U uma
3a uen Aa ucrnopaya 3aefHUYKM aHTUKOPYNLUMUCKN peLleHuja 3a
3ronemyBake Ha OAroBOPHOCTA Ha APXaBHUTE WMHCTUTYLWM
N 3ajakHyBake Ha rparaHCcKoTO OMWTECTBO M Briajeewe Ha
npasoTo Bo JyroncTtoyHa EBpona.


https://seldi.net/r2g4platform/objectives/
https://seldi.net/r2g4platform/objectives/

REZUMAT EXECUTIV

Principiile bunei guvernari se confrunta in continuare cu
provocari din ce in ce mai numeroase in regiunea de
sud-est a Europei. Razboiul din Ucraina a demonstrat
in mod evident modul in care provocarile la adresa sta-
tului de drept submineaza nu numai dezvoltarea eco-
nomica a acestui stat, dar si unitatea si rezistenta UE
in fata amenintarilor autoritare externe. Statele membre
noi ale UE din regiune sunt incontestabil printre cele
mai mari destinatare ale finantarilor UE. Cu toate aces-
tea, regresul democratic si coruptia continua sa bantuie
aceste societati, in pofida protestelor si revoltelor publi-
ce masive si a introducerii de masuri europene si ameri-
cane specifice pentru a remedia aceste provocari. Prin-
tre aceste masuri se numara si Mecanismul de Coope-
rare si Verificare pentru monitorizarea reformelor judici-
are si de combatere a coruptiei din Bulgaria si Roméania
dupa aderarea lor in anul 2007, precum si cerintele mult
mai aspre privind statul de drept, in vederea aderarii
Croatiei Tn anul 2013, sanctiunile Statelor Unite impuse
Bulgariei in anul 2021 prin Legea Globala Magnitki si
declansarea unor proceduri de sanctiuni nou concepute
in vederea inghetarii fondurilor europene pentru Unga-
ria, Tn anul 2022. Tarile balcanice din regiunea de Vest,
care aspira sa adere la UE, se confrunta cu probleme de
guvernare chiar mai drastice. Toate acestea combinate
cu lentoarea UE de a se extinde au avut drept rezultat
o continua Tntarziere a perspectivelor de aderare la UE,
ceea ce a condus la frustrarea populatiei si la aparitia
unor tendinte nedemocratice recurente. Lacunele con-
stante de guvernare din Europa de sud-est au fost am-
plificate si mai mult de pandemia de COVID-19 si de
razboiul dus de Kremlin in Ucraina.**® Raportul bunei
guvernante in SEE Tsi propune sa asigure o intelegere
mai profunda a acestor probleme si sa netezeasca dru-
mul pentru reforme eficiente de combatere a coruptiei
in noua state — patru state membre si cinci tari care isi
doreasca sa devina membre ale UE — Bulgaria, Croa-
tia, Ungaria, Romania, Albania, Bosnia si Herzegovina,
Macedonia de Nord, Muntenegru si Serbia. Raportul de
anul acesta se concentreaza asupra a doua dintre cele
mai greu incercate vulnerabilitati din regiune: achizitiile

438 Stefanov, R. and Vladimirov, M., The Kremlin Playbook in South-
east Europe: Economic Influence and Sharp Power, Sofia: Cen-
trul pentru Studiul Democratiei, 2020.

publice si guvernarea intreprinderilor detinute de stat in
sectorul energiei.

Integritatea achizitiilor publice

Achiziitile publice constituie 0 componenta substantiala
a PIB atat in economiile cu venituri mari, céat si in cele
cu venituri reduse. La nivel mondial, achizitiile publice
reprezinta intre 15% si 30% din PIB. Acest volum enorm
de cheltuieli publice ar putea juca un rol crucial Tn pro-
gresul economic si social daca ar fi alocat eficient. Cu
toate acestea, insa, domeniul achiziilor publice este si
una dintre activitatile guvernamentale cele mai vulne-
rabile in fata coruptiei.**® Potrivit Biroului Organizatiei
Natiunilor Unite privind Drogurile si Criminalitatea, intre
10% si 25% din valoarea totala a unui contract public se
poate pierde din cauza practicilor dubioase.*° In timp
ce coruptia in domeniul achizitiilor publice poate lua nu-
meroase forme, exista un set de tehnici de coruptie clar
definite care sunt utilizate Tn mod activ in Europa de
sud-est pentru sifonarea banilor publici in scopul casti-
gului propriu.

e Favoritism si clientelism Una dintre cele maiuzuale
forme de nereguli in ceea ce priveste achizitiile pub-
lice din regiune este tratamentul preferential al com-
paniilor ca urmare a conexiunilor politice favorabile
pe care le au proprietarii acestora. De exemplu, in
Croatia, aproximativ jumatate din valoarea totala a
contractelor este castigata de ofertanti care nu sunt
entitati private, ci companii detinute partial sau in-
tegral de stat.**. Numeroase companii private din
intreaga regiune, ai caror proprietari au legaturi ap-
ropiate cu politicieni de la nivel inalt, castiga licitatii
publice care sunt organizate aproape exclusiv pen-

43 OECD, Preventing Corruption in Public Procurement, 2016; Ban-
ca Mondiala, Fraud and Corruption Awareness Handbook, Wash-
ington, D.C.: World Bank Group, 20132013.

440 UNODC, Guidebook on anti-corruption in public procurement
and the management of public finances: Good practices in en-
suring compliance with article 9 of the United Nations Convention
against Corruption, 2013.

441 OECD, OECD Review of the Corporate Governance of State-
Owned Enterprises in Croatia, 2021.
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tru acestea. De exemplu, in Ungaria, pe parcursul
ultimilor 11 ani, partidul de la guvernare a creat o
noua elita economica din cadrul careia fac parte
corporatii care primesc subventii considerabile, in
sectoare ca turismul.442,

e Supraevaluarea preturilor contractelor Suprae-
valuarea preturilor contractelor este o altd forma
preponderenta de frauda in achizitii care se bazeaza
pe favoritism. Aceasta implica un spectru mai larg
de autoritati contractante si de furnizori. in Ungaria,
90% din proiectele de achizitii publice sunt suprae-
valuate in medie cu 25%.4%3 In mod asemanétor, in
Macedonia de Nord rapoartele de investigatii au gasit
mari diferente intre preturile de piata si preturile con-
tractelor la unele produse cu specificatii identice.*4*

e Caiete de sarcini adaptate O tehnica de coruptie
frecvent intalnita este aceea de a crea cerinte mult
prea specifice in caietele de sarcini, care sa se po-
triveasca expertizei si calificarii unei anumite firme.

e Conflictul de interese in procesul de licitatie. in
ultimii ani, cazurile de conflict de interese ,la nivel
inalt” nu au fost deloc rare in Serbia, ci au devenit
chiar mult mai frecvente dupa debutul pandemiei de
COVID-19.445 In Bulgaria, conflictul de interese s-a
materializat in proceduri interne,**® in care fonduri
de la buget au fost alocate fara licitatie unei intre-
prinderi detinute de stat. Aceasta din urma, in loc sa
deruleze intern toate activitatile, asa cum prevede
legea, a subcontractat ulterior companii private care
fusesera preselectate in cadrul unor proceduri fara
legatura cu aceasta. Aceste contractari necinstite
organizate intern au atins valoarea de 4.4 miliarde

442 Andras, B., “Sokkolé: a kormany az igényl6k fél szazalékanak
adta a turisztikai tamogatasok kétharmadat,” valaszonline.hu, 26
February 2021.

443 Ligeti, M. et al. Korrupcio, gazdasagi teljesitmény és jogallamisag
Magyarorszagon: A Korrupci6 Erzékelési Index eredményei
2019-ben [Corruption, Economic Performance and the Rule of
Law in Hungary: Corruption Perceptions Index Results in 2019],
Tl Hungary, 2019.

444 Centar za primenjene evropske studije, ALARM IZVESTAJ o
stanju u oblasti javnih nabavki u Srbiji 2020. godine [ALARM RE-
PORT on the situation in public procurement in Serbia in 2020],
CPES, November 2020.

445 Centar za primenjene evropske studije, ALARM IZVESTAJ o
stanju u oblasti javnih nabavki u Srbiji 2020. godine [ALARM RE-
PORT on the situation in public procurement in Serbia in 2020],
CPES, November 2020.

446 SIGMA, In-house Procurement and Public/Public Co-operation,
Sigma Programme, Brief 39, 2016.
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de Euro sau peste 42% din valoarea tuturor con-
tractelor de achizitii publice angajate de guvern in
perioada 2019-2020.44

e Incidenta mare a procedurilor inchise Exista
cateva motive credibile pentru utilizarea procedu-
rilor de achizitii inchise sau restranse, de exemp-
lu atunci cand dezvaluirea continutului licitatiei ar
reprezenta un risc pentru securitatea nationald sau
daca valoarea licitatiei este suficient de mica incat
sa nu prezinte riscuri de coruptie semnificative. Cu
toate acestea, autoritatile contractante din SEE fac
uz in mod exagerat de procedurile restranse in ca-
zuri in care acestea nu s-ar impune.

e Modificarea contractelor in faza de implementa-
re CSO-urile din regiune raporteaza rele practici cu
privire la modificari ex-post ale contractelor, avand
drept rezultat preturi mult mai mari decat erau astep-
tate initial. Aceste modificari sunt greu de urmarit din
cauza lipsei de informatii de pe cele mai multe web-
site-uri oficiale de achizitii.**

Pandemia de COVID-19 a indus modificari cu
privire la achizitiile publice si o utilizare exag-
erata a procedurilor de urgenta

Pandemia a marit numarul de proceduri restranse ,de
urgentd” inerente care eludeaza legislatia comuna a
achizitiilor. Evaluarea cantitativa a pietei achizitiilor de-
monstreaza ca a determinat un declin general al inte-
gritatii achizitiilor publice, in special pe cele mai afec-
tate piete — sanatatea si alte produse conexe COVID.
Aceste probleme au fost exemplificate prin scandaloa-
sa ,Afacere respirator” din Bosnia si Herzegovina.** In
Croatia, lista bunurilor si serviciilor pentru care puteau fi
utilizate proceduri de achizitie directa a fost tinuta con-
fidentiala pana in decembrie 2020. Lista a fost facuta
publica numai ca urmare a presiunii masive venite din

47 Sokolova, T., ,CnyxebHuUAT kabuHET cnupa XapyeHeTo Ha
Munuapan 6e3 obuiectBeHn nopbykn” [The cabinet stops
spending billions without public procurement], Mediapool.bg, 30
June 2021.

448 Mendes, M. and Fazekas, M., DIGIWHIST Recommendations for
the Implementation of Open Public Procurement Data — An Im-
plementer's Guide, 2015.

449 Katavi¢, I., “Afera ,Respiratori’: Premijer FBiH Fadil Novali¢ za-
drzan u SIPA-i,” Slobodnaevropa.org, 28 May 2020; Radiosara-
jevo.ba, “Afera Respiratori: Novali¢ i drugi optuzeni stigli na novo
rociste,” 17 noiembrie 2021.
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partea publicului larg.*® In Ungaria, pe durata starii de
urgenta, Prim-Ministrul a avut puterea de a decide care
proceduri aveau legatura cu pandemia de COVID-19,
si astfel ce anume putea fi achizitionat prin atribuire di-
recta.*’

Risc de coruptie asociat achizitiilor publice
din sectorul sanatatii

Analiza ampla a datelor pentru raportul actual demon-
streaza ca intre primul trimestru din anul 2017 si cel de-
al doilea trimestru din 2021, Indicele Riscului de Corup-
tie (IRC) pe piata COVID*? a crescut cu aproximativ 10
puncte procentuale Th Romania si Croatia.*>* Cresterea
a fost temporara si a fost urmata de o scadere lenta, dar
constanta. Analiza datelor scoate la iveala si faptul ca
in ultimul an si jumatate a crescut considerabil depen-
denta consumatorului mediu de sectorul de sanatate in
Ungaria. Si in Croatia s-a inregistrat o crestere usoara,
comparativ cu perioada 2017-2020. Mai mult decat atat,
autoritatile contractante capturate au alocat nu doar o
cotd mai mare, ci si o valoare mai mare din fondurile
publice catre furnizorii lor agreati.

Guvernarea intreprinderilor detinute de
stat din sectorul energiei

Sectorul energiei reprezinta una dintre principalele pro-
bleme sistematice de guvernare care conduce la pier-
deri semnificative din avutul public ** si care asigura

4% Nacionalno.hr, “Most trazi da se medicinska oprema nabavlja
kroz postupak javne nabave” [The Bridge requires that medical
equipment is procured through a public procurement procedure],
9 December 2020; Croatian Government, /zvjeSce o izvrsen-
im nabavama zaStithe opreme u svrhu provedbe mjera zasStite
zdravlja i jacanja nadzora nad Sirenjem koronavirusa, [Report on
purchases of protective equipment for the purpose of health pro-
tection measures implementation and strengthening supervision
over the spread of coronavirus], Ministry of Economy and Sus-
tainable Development, Directorate for Commodity Stocks, 2020.

Public Procurement Authority, A Kozbeszerzési Hatésag
véleménye a koronavirus terjedésére tekintettel elrendelt veszély-
helyzettel kapcsolatban felmertil6 egyes kézbeszerzési kérdése-
kkel 6sszefliggesben [Opinion of the Public Procurement Author-
ity on certain public procurement issues related to the emergency
situation in view of the spread of the coronavirus], 2020.
Fazekas, M., and Kocsis, G.,Uncovering High-Level Corruption:
Cross-National Corruption Proxies Using Government Contract-
ing Data, Working Paper series: GTI-WP/2015:02, Budapest:
Government Transparency Institute, 2015.

453 See GTI's Global Government Contracts database, 19 iulie 2021.

4% Southeast European Leadership for Development and Integrity,
Energy Governance and State Capture Risks in Southeast Eu-
rope: Regional Assessment Report, SELDI, 2016.
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cai pentru finantari ilicite si influenta autoritara straina
in regiune.*® Sectorul energiei este de importanta cru-
ciala pentru Europa de sud-est, datorita statutului sau
de monopol natural (adesea detinut de stat), sensibilita-
tii sociale a oamenilor cu privire la cresterile de preturi
(dupa cum au demonstrat-o protestele desfasurate in
intreaga regiune pe parcursul ultimilor zece ani), pre-
cum si marilor investitii Si interese financiare care sunt
la mijloc. Diagnosticul de Evaluare a Capturarii Statului
(SCAD) identifica sectorul ca fiind unul extrem de vul-
nerabil in fata fenomenului de monopolizare.*® Tarile
din SEE s-au confruntat cu numeroase acuzatii privind
blocarea liberalizarii pietei gazului in favoarea retelelor
corporatiste oligarhice locale si in beneficiul furnizorilor
de gaz controlati de la Kremlin. Astfel, daca nu este gu-
vernat corespunzator, sectorul energiei poate submina
independenta si dezvoltarea tarilor din SEE.

Riscurile cheie de guvernare pentru managementul
intreprinderilor de stat din sectorului energiei

Cadru legal neconform cu standardele
OCDE

Transparenta financiara limitata

Vulnerabilitate financiara si lipsa de viziune
strategica pentru investitii

Numiri politice
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Deficit de integritate in achizitii publice

Sursa: Centrul pentru Studiul Democratiei, 2022.

Lipsa raspunderii publice de la nivelul intreprinderi-
lor energetice detinute de stat (SOE) este vizibila Tn
numeroase cazuri dezvaluite de reportajele presei de
investigatie, de rapoartele societatii civile sau de au-

4%5 Vladimirov, M. et al., Russian Economic Footprint in the Western
Balkans: Corruption and State Capture Risks, Sofia: Centrul pen-
tru Studiul Democratiei, 2018.

456 Bazat pe date dispnibile pentru Bulgaria, Romania, lItalia si
Spania Pentru mai multe informatii, consultati: Stoyanov, A.,
Gerganov, A., and Yalamoy, T., State Capture Assessment Di-
agnostics, Sofia: Centrul pentru Studiul Democratiei, 2019. De
asemenea, a se vedea si Shentov, O., Stefanov, R., and Todorov,
B. (eds.), Western Balkans 2020: State-Capture Risks and Policy
Reforms, SELDI, 2021.
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diturile autoritatilor publice competente de pe teritoriul
regiunii SEE. Aceste probleme contribuie la un mediu
socio-politic in care practicile de management finan-
ciar deficitar din cadrul intreprinderilor de stat sunt
I&sate sa prospere si sunt puse in aplicare decizii ine-
ficiente sau se realizeaza investitii paguboase. Lipsa
unui cadru legal solid este un factor cheie care permite
o transparenta financiara limitata si o un amestec la
scara mare a politicului Tn administrarea curenta a in-
treprinderilor de stat.

Transparenta

Cadrul de reglementare pentru guvernarea corporativa
este inca n proces de dezvoltare in regiune, desi s-au
inregistrat unele imbunatatiri Tn ultimii ani. Cadrul legal
care reglementeaza managementul intreprinderilor de
stat din domeniul energiei din Balcanii Occidentali nu
este conform cu Liniile directoare privind guvernanta
corporatista a intreprinderilor de stat, elaborate de
OCDE .%7 Statele membre UE au rezultate mai bune
in privinta legislatiei aplicabile, insa cu toate acestea
implementarea ramane lenta si limitata.**® Companii-
le cu o stare financiara precara tind sa fie mai putin
transparente. O modalitate de imbunatatire a transpa-
rentei acestora este sa isi deschida capitalul, asa cum
a fost cazul intreprinderilor Romgaz si Hidroelectrica
din Romania. Un alt exemplu pozitiv este MOL Group,
o companie listata la Bursa in Ungaria, care isi publica
declaratiile financiare si dezvaluie cota de actiuni de-
tinuta de fiecare Membru al Consiliului de Administra-
tie.*>® Transparenta datelor financiare ramane redusa
in Balcanii Occidentali.*6°

Vulnerabilitate financiara

Intreprinderile de stat din domeniul energiei din cele
noua tari studiate demonstreaza un nivel variabil de vul-

47 OECD, OECD Guidelines on Corporate Governance of State-
Owned Enterprises, 2015 Edition, Paris: OECD Publishing.

458 European Commission, 2020 European Semester: Assessment
of progress on structural reforms, prevention and correction of
macroeconomic imbalances, and results of in-depth reviews,
p. 60; 2019 European Semester: Assessment of progress on
structural reforms, prevention and correction of macroeconomic
imbalances, and results of in-depth reviews, p. 58.

4% MOL Group (S.A.), Management and Operations; MOL Publica-
tions (S.A.), Annual Reports (1999-2020).

460 Shentov, O., Stefanov, R., and Todorov, B., Shadow Power: As-
sessment of Corruption and Hidden Economy in Southeast Eu-
rope, SELDI, 2016.
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nerabilitate financiara, evidentiat printr-o mare expune-
re la indatorare si ponderi ridicare ale datoriilor, precum
si niveluri scazute de lichiditati si cote de cont curent in
scadere. Aceste dificultati financiare au fost pronuntate
in special in intreprinderile pe baza de combustibil fosil
care au facut eforturi sa reziste in fata preturilor mereu
in crestere la emisiile de CO,, carbune si gaze naturale.
Eforturile guvernelor de a pastra in mod artificial pretu-
rile scazute la energie pentru a evita un colaps social
se fac cu pretul sanatatii financiare si independentei
politice a intreprinderilor de stat, precum si al imparti-
alitatii autoritatilor de reglementare. Calitatea scazuta
a managementului financiare are adesea legatura cu:
a) numarul excesiv de angajati, b) salariile extrem de
generoase si c) proasta gestionare a achizitiilor publice.
Criza preturilor la energie, care este in plina derulare
in Europa din a doua jumatate a anului 2021 si care a
debutat cu sistarea furnizarii gazului si a continuat cu
razboiul din Ucraina, cel mai probabil va accentua si
mai mult vulnerabilitatile, in pofida profiturilor neastep-
tate ale unor companii.

Dependenta indelungata a statelor din SEE de im-
porturile de combustibil fosil din Rusia, combinata cu
proprietatea istorica, dependenta de calea tehnologi-
ca si manageriala, precum si legaturile financiare pro-
funde (si adesea foarte opace) au adancit si mai mult
vulnerabilitatea sectoarelor de energie detinute de
stat. In practica, unele dintre cele mai mari proiecte
de investitii din regiunea SEE sunt rezultatul acordu-
rilor interguvernamentale cu state non-UE, in special
cu Rusia. Proiectul TurkStream?! in care Rusia este
lider este un prim exemplu. Afectand Tn mod direct
Bulgaria, Serbia si Ungaria, iar, indirect, intreaga re-
giune si Europa, a beneficiat si a contribuit la slabirea
si mai mult a institutiilor care elaboreaza politici in do-
meniul energiei si la consolidarea retelelor oligarhice
de influenta ale Rusiei, precum si a intereselor priva-
te locale cu legaturi apropiate la nivelul guvernului.
China, desi este nou-venita, si-a creat propriul cadru
de investitii in regiune, in special in Balcanii Occiden-
tali, In Croatia si Ungaria, stabilind premisele unor
tensiuni in plus pentru integrarea acestor tari in UE.
Investitile Chinei, desi sunt binevenite din punctul
de vedere al costurilor, sunt deseori neconforme cu
standardizarile tehnice ale UE si/sau cu aquis-ul UE

461 Stefanov and Vladimirov, The Kremlin Playbook in South East
Europe: Economic Influence and Sharp Power, Sofia: CSD, 2020.
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privind concurenta si achizitiile publice. De aseme-
nea, la fel ca in cazul Kremlinului, acestea creeaza o
eroziune a standardelor democratice si de piata prin
natura lor secretd si netransparenta. In multe cazuri,
astfel de proiecte consolideaza industriile nationale
de carbune, ignora reglementarile de mediu sau nu
sunt conforme cu politica generala de decarbonizare
si crestere durabila.*®2

Dependentele de caile obisnuite care afecteaza
functionarea intreprinderilor de stat

Preturi
reglementate

Slaba disciplina
financiara

Sursa: Centrul pentru Studiul Democratiei, 2022.
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Desemnarea Directorilor Executivi si a
membrilor consiliilor de administratie

Regulile privind desemnarea membirilor consiliilor de
administratie si a altor sefi de companii din cadrul intre-
prinderilor de stat din domeniul energiei din SEE sunt,
de asemenea, neclare, in special daca luam in conside-
rare posibilele influente politice. Au existat numeroase
exemple de amestecuri politice Tn numirea consiliilor de
conducere n intreprinderile detinute de stat si autori-
tatile de reglementare din Spatiul Economic European,
fapt care a subminat expertiza specialistilor in planifica-
rea si punerea in aplicare a deciziilor dificile in sectorul
energiei. Drept urmare, activitatile comerciale ale intre-
prinderilor detinute de stat sunt deseori influentate sau
chiar ar putea servi intereselor companiilor sau persoa-
nelor fizice cu legaturi politice puternice, in detrimentul
performantei financiare a intreprinderilor de stat.

Lacune de guvernare in achizitiile publice
din sectorul energiei

Sectorul energiei prezintd mari lacune de guvernanta
in special in domeniul achizitiilor publice. Unele dintre
aceste lacune coincid cu riscurile generale privind achi-
zitile, discutate anterior. Totusi, unele dintre ele sunt
mult mai pronuntate si/sau proprii sectorului, avand in
vedere dimensiunea acestuia, statutului de monopol
natural si complexitatea tehnica.

Nereguli privind achizitiile publice constatate in sectorul energiei

e 0 firma creata special sa castige
o achizitie anume (fara experienta
anterioara)

e caiet de sarcini "croit" pentru o firma
anume

o furnizarea de informatii din interior
o termene nerealist de scurte

* negocieri directe

e conflict de interese, influentarea politica
sau mituirea comitetului de evaluare

e evitarea procedurilor competitive prin:

» scaderea pretului sub prag
« folosirea procedurilor de urgenta

e anularea procedurilor si descalificarea
competitorilor

o schimbarea cerintelor prin anexe la oferta
initiala

e plata pentru servicii/echipamente care nu
indeplinesc cerinele minime

e lipsa investigatiilor pentru oficiali de rang

e crearea de competitie artificiala (trimiterea
de oferte de la firme inexistente)

e alocare de fonduri pentru investitii inutile

e contracte la supra-pret

e pre-determinarea ca anumite proiecte vor
primi finantare in documente nationale de
planificare

o folosirea de acorduri-cadru care
favorizeaza marii jucatori de pe piata de

\_ J

inalt si oameni de afaceri conectati la un
anumit contract

Kachizi;ii j

\_

Sursa: Centrul pentru Studiul Democratiei, 2022.
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REZUMAT EXECUTIV

Calea de urmat

in pofida progresului constant inegal, tarile din SEE se
confrunta cu provocari majore privind buna guvernan-
ta, care sunt agravate de amenintari autoritare interne
si externe. Regiunea va continua sa beneficieze de pe
urma sprijinului substantial de natura financiara si teh-
nica furnizat de comunitatea democratica a tarilor din
cadrul UE, din cadrul Spatiului Economic European
(SEE) si din partea Statelor Unite. Modul in care fiecare
tara utilizeaza acest sprijin pentru progresul pe calea
democratizarii si combaterii coruptiei depinde, in ulti-
ma instanta, de eforturile cetatenilor sai, ale mediului
de afaceri si ale guvernelor. Tarile UE din SEE trebuie
sa respecte Indeaproape angajamentele asumate prin
Mecanismul Statului de Drept si in contextul semestru-
lui european si sa investeasca in mod corespunzator
stimulentul financiar urias asigurat prin instrumentul de
Redresare si Rezilienta si prin Cadrul Financiar Multia-
nual 2021-2027. Toate cele patru téri membre ale UE
trebuie sa depaseasca blocajele de guvernare, dar in
mod special Bulgaria si Ungaria trebuie sa lucreze la
sporirea eficacitatii sistemului judiciar, respectiv la des-
concentrarea puterii la nivel executiv. Tarile balcanice
occidentale din SEE trebuie sa lucreze unilateral pentru
realizarea reformelor impuse prin capitolele de negoci-
ere, chiar daca, in mod formal, procesul de extindere
se poate sa fie blocat, asa cum este cazul Albaniei si
Macedoniei de Nord. Serbia se confrunta cu dificultati
deosebite ca urmare a legaturilor sale stranse si a de-
pendentei de regimuri autoritare.

Provocarile generale privind buna guvernare se reduc
adesea la modul de abordare a doua sisteme inter-
conectate din cadrul economiilor nationale din SEE:
achizitiile publice si managementul intreprinderilor de
stat din sectorul energiei. Pe baza analizei amanuntite
furnizate in raportul de fata, pot fi evidentiate cateva
recomandari de politici cheie pentru aceste doua do-
menii:

e UE si partenerii sai din SEE si din SUA trebuie sa
continue sa furnizeze asistenta tehnica pentru in-
tegrarea bunelor practici europene in domeniul
achizitiilor publice atat in ceea ce priveste manage-
mentul fondurilor europene in regiune, cat si in ceea
ce priveste guvernarea resurselor nationale. Trebuie
sa se acorde atentie in mod special cresterii capac-
itatii combinate si activitatii comune a autoritatilor de
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combatere a coruptiei si a autoritatilor de reglemen-
tare a achizitiilor publice, a procuraturii si curtii de
justitie.

Guvernele din SEE trebuie sa asigure integritatea
achizitiilor publice prin consolidarea monitorizarii
achizitiilor (de exemplu, licitatie deschisa sau instru-
mentul SCAD), prin cresterea eficacitatii institutio-
nale, reducerea procedurilor inchise siimbunatatirea
mecanismelor de atribuire a contractelor. Tarile bal-
canice occidentale trebuie sa-si deschida datele de
achizitii pentru a permite o diagnosticare mai buna
si control, iar statele membre ale UE din SEE trebuie
sa continue procesul de construire a capacitatii de
identificare si rezolvare a semnalelor de alerta (red-
flags) privind coruptia in achizitiile publice.

Guvernele nationale trebuie sa retraga regulile de
achizitii publice instituite in starea de urgenta impusa
de pandemia de COVID-19 si sa revina la legislatia
initiald din domeniul achizitiilor. Pe viitor, cheltuielile
de urgenta vor fi insotite de o monitorizare integrata
ex-post mai puternica si de o evaluare a eficientei.

Guvernele din SEE, intreprinderile de stat si aso-
ciatiile de afaceri trebuie sa adopte si sa puna in
aplicare cele mai bune standarde internationale
privind guvernarea corporativa a intreprinderilor de
stat din sectorul energiei, cum sunt cele elaborate
de OCDE. Intreprinderile de stat din SEE trebuie sa
faca eforturi pentru a se raporta la standarde simi-
lare sau chiar mai inalte cu privire la prezentarea de
informatii decét cele ale societatilor private cotate la
bursa, din UE.

Parlamentele si guvernele din SEE trebuie sa-si
imbunatateasca independenta energiei nationale
si autoritatile de reglementare a concurentei prin
sporirea capacitatii administrative si financiare a
acestora si prin eliminarea numirilor politice. De
asemenea, ar trebui introduse mandate de durata
mai scurta pentru membrii consiliilor de adminis-
tratie. Autoritatile de reglementare din domeniul
energiei din SEE trebuie sa lucreze indeaproape
cu omologii lor din UE in vederea infiintarii unei
comunitati de practica. Deciziile autoritatilor de
reglementare trebuie sa se supuna celor mai inalte
standarde privind prezentarea de informatii catre
publicul larg.



e Guvernele din SEE ar trebui sa se abtina de la aintra

in proiecte bilaterale de energie la scara larga fara a
avea masuri de siguranta corespunzatoare care ar
putea sa cuprinda cel putin, implicarea institutiilor fi-
nanciare publice internationale, cum ar fi BEI, BERD
sau Banca Mondiala. Asemenea proiecte trebuie sa
includa, ca regula, un sistem de prezentare publica
a informatiilor la standarde superioare fata de cele
existente in mod uzual in tarile din SEE. De aseme-
nea, un astfel de sistem ar trebui facut public din
timp, furnizénd informatii cu privire la proiectele de
infrastructura energetica la scara larga, inclusiv o
analiza detaliata a costurilor si beneficiilor.

Guvernele statelor din SEE trebuie sa conlucreze
cu Comisia Europeana, cu UE, cu statele membre
din SEE, precum si cu Statele Unite pentru a intro-
duce masuri mai bune de protectie a economiilor
lor impotriva finantarilor ilicite sau corozive care au
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legatura cu tarile autoritare. Printre aceste masuri
de securitate ar trebui sa se regaseasca si intro-
ducerea unor institutii sau reglementari mai bune cu
privire la pre-verificarea investitiilor si mecanisme
de monitorizare a sanctiunilor.

Guvernele din SEE si partenerii din UE/SEE si SUA
trebuie sa construiasca modele sustenabile de in-
teractiune cu societatea civila de la nivel national si
local si cu presa de investigatii cu privire la sporirea
monitorizarii achizitiilor publice si intreprinderile de
stat din domeniul energiei. Experienta acumulata
prin platforma R2G4P*% poate documenta astfel
de demersuri la nivel regional. Exista deja modele
curente de sprijin public acordat organizatiilor so-
cietatii civile in intreaga regiune, dar acestea fie
sunt Tn stadiu incipient, fie invoca temeri in randul
OSC si in presa cu privire la compromiterea inde-
pendentei lor.

463 Regional Good Governance Public-Private Partnership Platform

(R2G4P) este o initiativa pilot cu durata de trei ani, sprijinita de
Granturile Spatiului Economic European (SEE) si Norvegiei pen-
tru Cooperare Regionala care reuneste eforturile a treisprezece
organizatii din zece tari si are ca scop furnizarea de solutii anti-
coruptie comune pentru cresterea gradului de raspundere a in-
stitutiilor de stat si consolidarea societétii civile si a statului de
drept in Europa de Sud-Est.


https://seldi.net/r2g4platform/objectives/
https://seldi.net/r2g4platform/objectives/

SAZETAK

Principi dobrog upravljanja i dalje se suoCavaju sa
narastaju¢im brojem izazova u regionu jugoistocne
Evrope. Rat u Ukrajini jasno je pokazao kako izazovi u
pogledu viadavine prava podrivaju ne samo ekonomski
razvoj ovog regiona, vec i jedinstvo i otpornost EU u
odnosu na spoljne autoritarne pretnje. Nove drzave
Clanice EU iz ovog regiona medu najve¢im su neto
korisnicama sredstava EU. Ipak, demokratsko
nazadovanje i korupcija nastavljaju da opterecuju
njihova drustva, uprkos kontinuiranom snaznom otporu
javnosti i protestima, kao i uvodenju konkretnih mera EU
i SAD za prevazilazenje ovih izazova. Neke od takvih
mera uklju€ivale su Mehanizam za saradnju i verifikaciju
za pracenje antikorupcijskih i pravosudnih reformi u
Bugarskoj i Rumuniji nakon njihovog pristupanja 2007.
godine, mnogo ostrije zahteve u pogledu vladavine
prava za pristupanje Hrvatske 2013. godine, americke
sankcije u skladu s Globalnim zakonom Magnicki u
Bugarskoj 2021. godine i pokretanje novih kaznenih
procesa Ciji je cilj zamrzavanje fondova EU namenjenih
Madarskoj 2022. godine. Drzave Zapadnog Balkana,
koje bez izuzetka teze da pristupe EU, suoCavaju se sa
jo$ ozbiljnijim izazovima u pogledu dobrog upravljanja.
Zajedno sa zamorom EU od proSirenja, ovo je rezultiralo
kontinuiranom odlaganju izgleda za pristupanje EU,
rastuéim frustracijama gradana i nedemokratskim
tendencijama. Dugotrajni nedostaci u pogledu dobrog
upravljanja Sirom jugoistoéne Evrope dodatno su
pogor$ane pandemijom kovida-19 i ratom koji Kreml;
vodi u Ukraijini.*®* Cilj IzveStaja o dobrom upravljanju u
JIE je da omoguci bolje razumevanje ovih izazova i da
utre put ucinkovitim antikorupcijskim reformama u devet
zemalja — Cetiri drzave €lanice EU i pet koje teZe ¢lanstvu
u Uniji — Bugarskoj, Hrvatskoj, Madarskoj, Rumuniji,
Albaniji, Bosni i Hercegovini, Severnoj Makedoniji,
Crnoj Gori i Srbiji. Ovogodisnji izvestaj stavlja fokus
na dva najosetljivija aspekta upravljanja u regionu:
javne nabavke i upravljanje drzavnim preduzecima u
energetskom sektoru.

464 Stefanov, R. et al., The Kremlin Playbook in Southeast Europe:
Economic Influence and Sharp Power, Sofia: Center for the Study
of Democracy, 2020.

Integritet javnih nabavki

Javne nabavke predstavljaju znacajan udeo BDP-a
u ekonomijama i sa visokim i sa niskim prihodima.
Globalno, javne nabavke predstavljaju 15% do 30%
BDP-a. Ovako veliki obim javne potroSnje mogao
bi igrati kljuénu ulogu u ekonomskom i drustvenom
napretku ako bi se sredstva za ovu vrstu potro$nje
opredeljivala na efikasan nacin. Medutim, re¢ je o
jednoj od aktivnosti viade koja je najosetljivija na
korupciju.*® Prema podacima Kancelarije Ujedinjenih
nacija za borbu protiv droge i kriminala, 10% do 25%
ukupne ugovorne vrednosti javnih nabavki moze biti
izgublijeno zbog sumnijivih praksi.*¢¢ lako korupcija u
javnim nabavkama moze imati razliCite oblike, postoji
jasno definisan skup koruptivnih tehnika koje se aktivno
koriste u jugoisto¢noj Evropi za isisavanje javnih
sredstava u cilju ostvarivanja privatne dobiti.

e Favorizovanje i klijentelizam. Jedan od najceSc¢ih
vidova neregularnosti u nabavkama u regionu je
preferencijalni tretman odredenih kompanija zbog
dobrih politickih veza njihovih vlasnika. Na primer,
u Hrvatskoj oko polovina ukupne vrednosti ugovora
pripadne ponudacima koji nisu privatna lica, vec
kompanije u delimicnom ili potpunom vlasnistvu
drzave.*” Mnoge privatne kompanije Sirom ove regije,
¢iji su vlasnici blisko povezani s visokopozicioniranim
politiCarima, pobeduju na pozivima za javne nabavke
koji su gotovo uvek kreirani upravo za njih. Na
primer, u Madarskoj je tokom poslednjih 11 godina
vladajuca stranka stvorila novu ekonomsku elitu Cije
korporacije dobijaju izdaSne subvencije u sektorima
poput turizma.468

465 OECD, Preventing Corruption in Public Procurement, 2016;
World Bank, Fraud and corruption awareness handbook: how it
works and what to look for — a handbook for staff, Washington,
D.C.: World Bank Group, 2013.

466 UNODC, Guidebook on anti-corruption in public procurement
and the management of public finances: Good practices in en-
suring compliance with article 9 of the United Nations Convention
against Corruption, 2013.

467 OECD, OECD Review of the Corporate Governance of State-
Owned Enterprises in Croatia, 2021.

468 Andras, B., “Sokkold: a kormany az igényl6k fél szazalékanak
adta a turisztikai tamogatasok kétharmadat,” valaszonline.hu, 26
February 2021.
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e Previsoke vrednosti ugovora. Odredivanje
previsoke vrednosti ugovora predstavlja joS jedan
dominantan oblik prevare u javnim nabavkama
koji se zasniva na favorizovanju i uklju€uje Siri
spektar naruCilaca i dobavljaca/pruzalaca usluga.
U Madarskoj je 90% projekata javnih nabavki
u proseku precenjeno za 25%.4° Sli¢cno tome,
u Severnoj Makedoniji, istrazivacke aktivnosti
rezultirale su otkrivanjem velike razlike izmedu
trziSnih cena i ugovornih cena proizvoda sa
identi¢nim specifikacijama.*™°

e Prilagodavanje specifikacija za tenderski
postupak. Jedna od Cestih koruptivnih tehnika je
i definisanje isuviSe specificnih zahteva za tender
koji odgovaraju isklju€ivo kvalifikacijama i struénosti
odredene firme.

e Sukob interesa u tenderskom postupku.
Slu€ajevi sukoba interesa ,na visokom nivou“ nisu
bili retka pojava proteklih godina u Srbiji, a postali
su jo$ cesca od pocetka pandemije kovida-19.4!
U Bugarskoj se sukob interesa materijalizovao u
internim procedurama,*? u kojima se budzZetska
sredstva bez tendera opredeljuju za drzavna
preduzeca, koja umesto da sve aktivnosti realizuju
interno, tj. sama, kako je predvideno zakonom —
angazuju podugovarace, tj. privatne kompanije,
koje su prethodno odabrane u nepovezanim
procedurama. Ovakvo fiktivno interno ugovaranje
dostiglo je razmeru od 4,4 milijarde evra ili preko
42% vrednosti svih ugovora o javnim nabavkama u
drzavi u periodu 2019-2020.473

e Visok udeo zatvorenih postupaka. Postoji
nekoliko kredibilnih razloga za kori¢enje zatvorenih
ili ograni¢enih postupaka nabavki — na primer ako

469 Ligeti, M. et al., Korrupcio, gazdasagi teljesitmény és jogallamisag
Magyarorszagon: A Korrupci6 Erzékelési Index eredményei
2019-ben, A Transparency International Magyarorszag
Alapitvany jelentése, Tl Hungary, 2019.

470 Center for Civil Communications, Public procurements in North
Macedonia at times of corona: How it was and what can be done
in the future?, Skopje: CCC, 2020.

471 Centar za primenjene evropske studije, ALARM IZVESTAJ
0 stanju u oblasti javnih nabavki u Srbiji 2020. godine, CPES,
November 2020

472 SIGMA, In-house Procurement and Public/Public Co-operation,
Sigma Programme, Brief 39, 2016.

473 Sokolova, T., ,CnyxeGHUST kabuWHET chnupa XapyeHeTo Ha
mMunuapau 6e3 obwectBeHn nopwykn’, Mediapool.bg, 30 June
2021.

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

bi otkrivanje sadrzaja tendera predstavljalo rizik za
nacionalnu bezbednost ili ako je vrednost ponude
dovoljno mala da ne predstavlja ozbiljniji rizik
od korupcije. Ipak, ugovaraci u JIE Cesto koriste
ograni¢ene postupke u slu¢ajevima kada oni i nisu
neophodni.

e Izmena wugovora u fazi implementacije.
Organizacije civilnog drustva iz regije ukazuju na
malicioznu praksu naknadnih izmena ugovora
koja rezultira znatno viSom cenom u odnosu na
ocekivanu. Ovakve izmene teSko je pratiti zbog
ograni¢enih informacija na vecini zvani¢nih veb-
stranica koje se ticu nabavki.*™

Promene u javnim nabavkama kao posledica
kovida-19 i preterana upotreba hitnih
postupaka

Pandemija je povecéala broj inherentno ograni¢enih
,hitnih® postupaka nabavke koji zaobilaze uobiCajena
zakonska reSenja u vezi s nabavkama. Kvantitativha
procena trzista nabavki ukazuje na to da je doslo
do opsteg pada integriteta javnih nabavki, narodito
na najugrozenijim trzistima — zdravstvene zastite i
drugih proizvoda povezanih sa kovidom. Ovi problemi
ocCitovali su se u zloglasnoj ,aferi Respiratori’ u Bosni i
Hercegovini.*”> U Hrvatskoj je lista roba i usluga za koje
se mogu Kkoristiti direktni ugovori o nabavci ¢uvana u
tajnosti do decembra 2020. godine. Lista je objavljena
isklju¢ivo zbog velikog pritiska javnosti.*”® U Madarskoj
je, tokom vanrednog stanja, premijer imao ovlascenje
da odluéuje o tome koje su procedure u vezi sa
pandemijom kovida-19, i kao takve podlezu direktnom
ugovaranju.*”’
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Rizik od korupcije u oblasti javnih nabavki u
zdravstvenom sektoru

Analiza velikih podataka prikupljenih za potrebe
predmetnog izvestaja pokazuje da je izmedu prvog
kvartala 2017. i drugog kvartala 2021. godine, Indeks
rizika od korupcije (CRI)*® na trziStu povezanom s
kovidom-19 u Rumuniji i Hrvatskoj porastao za oko 10
procenata.*”® Povecanije je bilo privremeno, nakon ¢ega
je usledio spor, ali postojan pad. Analiza velikih podataka
otkriva da je u poslednjih godinu i po dana prosecna
zavisnost kupca u zdravstvenom sektoru znacajno
porasla u Madarskoj, a neznatno i u Hrvatskoj, u odnosu
na period 2017-2020. Stavi$e, analizirani narugioci su
svojim favorizovanim dobavljacima obezbedili ne samo
veci udeo, vec i vecu vrednost javnih sredstava.

Upravljanje drzavnim preduzeéima u
energetskom sektoru

Energetskisektorjedan je odizvoraglavnihisistematskih
problema upravljanja koji dovodi do znacajnih gubitaka
javnih sredstava*®* i omoguc¢ava prodor nezakonitog
finansiranja i stranog autoritarnog uticaja u regionu.*®
Energetski sektor je od kljuénog znacaja za jugoisto¢nu
Evropu, zbog svog statusa prirodnog monopola (¢esto
je u vlasnistvu drzave), socijalne osetljivosti gradana
na povecanje cena (kao $to se moglo videti iz protesta
Sirom ovog regiona tokom protekle decenije), kao i
velikog uloga u pogledu ozbiljnih investicija i finansijskih
interesa. Alat za procenu stepena zarobljenosti drzave
(State Capture Assessment Diagnostics — SCAD)
ovaj sektor prepoznaje kao veoma ranjiv u smislu
monopolizacije.*®? Drzave JIE suocavaju se s brojnim

478 Fazekas, M. and Kocsis, G.,Uncovering High-Level Corruption:
Cross-National Corruption Proxies Using Government Contract-
ing Data, Working Paper series: GTI-WP/2015:02, Budapest:
Government Transparency Institute, 2015.

Videti: GTI's Global Government Contracts database, 19. jul
2021.

Southeast European Leadership for Development and Integrity,
Energy Governance and State Capture Risks in Southeast Eu-
rope: Regional Assessment Report, SELDI, 2016.
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optuzbama za blokiranje liberalizacije trZiSta gasa u
korist lokalnih oligarhijskih korporativnih mreza i u korist
dobavljaca gasa koji su pod kontrolom Kremlja. Stoga,
ukoliko se njime ne bude upravljalo na adekvatan nacin,
ovaj sektor moze narusiti nezavisnost i razvoj drzava
JIE.

Nedostaci u pogledu javne odgovornosti u energetskim
preduze¢ima koja su u vlasnistvu drzave vidljivi su u
brojnim slu¢ajevima, a dodatno ih otkrivaju izvestaiji
istrazivackih medija, izveStaji organizacija civilnog
drustva ili revizije relevantnih nadleznih organa Sirom
regiona jugoistoéne Evrope. Ovi problemi doprinose
drustveno-politickim okolnostima koje omogucavaju
opstanak praksama loSeg finansijskog upravljanja
u drzavnim preduzecima i putem kojih se donose i
sprovode neefikasne ili Stetne odluke o ulaganjima.
Nepostojanje ¢vrstog zakonskog okvira kljucni je faktor
koji omogucéava ograni¢enu finansijsku transparentnost i
rasprostranjenu pojavu uplitanja politike u svakodnevno
upravljanje drzavnim preduzec¢ima.

Kljuéni rizici u vezi s upravljanjem drzavnim
preduzeéima u energetskom sektoru

Pravna struktura nije u skladu sa smernicama
OECD-a

Ogranicena finansijska transparentnost

Finansijska ranjivost i nedostatak strateske vizije
u pogledu ulaganja

Politicka imenovanja
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Manjak integriteta u javnim nabavkama

Izvor: Centar za studije demokratije, 2022.

Transparentnost

Regulatorni okvir korporativnog upravljanja jos uvek
je u povoju kad je re€ o regionu, iako su u poslednijih
nekoliko godina napravljeni odredeni iskoraci. Pravni
okvir koji reguliSe upravljanje drzavnim preduzecima
zaduzZenim za energetiku na Zapadnom Balkanu nije
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uskladen sa Smernicama OECD-a za korporativho
upravljanje u preduzecima u drzavnom viasniStvu.*®
Drzave Clanice EU stoje bolje u pogledu zakona Kkoji
se primenjuju, ali i u njihovom slu¢aju primena ostaje
ograni¢ena i spora.*®* Kompanije loSijeg finansijskoj
statusa obi¢no su manje transparentne. Jedan od
nacina da se njihova transparentnost poboljSa jeste
izlazak na berzu, Sto je bio slu€aj sa Romgazom
i Hidroelectricom u Rumuniji. Jo§ jedan pozitivan
primer, MOL Grupa, kompanija koja se kotira na berzi
u Madarskoj, objavljuje svoje finansijske izvestaje i broj
deonica koje ima svaki od ¢lanova Upravnog odbora.*3
Transparentnost finansijskih podataka ostaje narodito
loSa na Zapadnom Balkanu.*8¢

Finansijska ranjivost

Energetska preduzeca u vlasniStvu drzave, u devet
analiziranih zemalja, pokazuju razli€it stepen finansijske
ranjivosti $to se otkriva kroz njihovu veliku izloZzenost
dugu i visoke koeficijente duga, kao i nisku likvidnost
i pad tekucih indikatora. Ove finansijske poteskoce
bile su posebno izrazene u kompanijama koje svoje
poslovanje zasnivaju na fosilnim gorivima, koje su se
suocavale s problemom stalnog rasta cena CO2, uglja i
prirodnog gasa. Napori vlada da cene energije vestacki
zadrze niskima kako bi se izbegla reakcija drustva, na
Stetu su finansijskog zdravlja i politicke nezavisnosti
preduzec¢a u drzavnom vlasnistvu, kao i nepristrasnosti
regulatornih tela. Nizak kvalitet finansijskog upravljanja
Cesto je povezan sa: a) prevelikim brojem zaposlenih;
b) preterano izdasnim finansijskim naknadama i
zaradama; i ¢) loSim upravljanjem javnim nabavkama.
Kriza cena energenata koja je u Evropi u porastu
od druge polovine 2021. godine i koja je zapocela
nestaSicom gasa i nastavila se ratom u Ukrajini,
verovatno ¢e dodatno povecati stepen ranjivosti, uprkos
tome 3to neke kompanije ostvaruju neocekivan profit.

483 OECD, Guidelines on Corporate Governance of State-Owned
Enterprises, 2015 Edition, Paris: OECD Publishing.

484 European Commission, 2020 European Semester: Assessment
of progress on structural reforms, prevention and correction of
macroeconomic imbalances, and results of in-depth reviews,
str. 60; 2019 European Semester: Assessment of progress on
structural reforms, prevention and correction of macroeconomic
imbalances, and results of in-depth reviews, str. 58.

485 MOL Group (S.A.), Management and Operations; MOL Publica-
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48 Shentov, O., Stefanov, R., and Todorov, B. (eds), Shadow Pow-
er: Assessment of Corruption and Hidden Economy in Southeast
Europe, SELDI, 2016.
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Uobicajene putanje zavisnosti koje utiCu na rad
preduzeca u drzavnom vlasnistvu

Izvor: Centar za studije demokratije, 2022.

DugogodiSnja zavisnost jugoistoCne Evrope od uvoza
fosilnih goriva iz Rusije, u kombinaciji s istorijskom
meduzavisnoS¢u vlasnicke, tehnoloske i upravljacke
strukture i dubokim (i ¢esto veoma netransparentnim)
finansijskim vezama, dodatno je pogor3ala ranjivost
energetskih sektora u drzavama ovog regiona. U praksi,
neki od najvecih investicionih projekata u regionu
jugoisto¢ne Evrope rezultat su meduvladinih sporazuma
sa drzavama koje nisu ¢lanice EU, pre svega s Rusijom.
Projekat Turski tok*®” kao projekat koji predvodi Rusija
odli¢an je primer za to. UtiCuéi direktno na Bugarsku,
Srbiju i Madarsku, a indirektno na celi region i Evropu,
ovaj projekat je doprineoiimao koristi od daljeg slabljenja
institucija za kreiranje energetske politike i u€vrdcivanja
oligarhijskih mreza uticaja kako ruskih tako i lokalnih
privatnih interesa koji imaju bliske veze s vladama. lako
nov igra€, Kina je izgradila sopstveni investicioni okvir
u regionu, posebno na Zapadnom Balkanu, Hrvatskoj i
Madarskoj, Cime se stvara prostor za dodatne tenzije u
daljoj integraciji ovih zemalja u EU. Kineske investicije,
iako dobrodoSle u pogledu ekonomske vrednosti,
Cesto nisu u skladu s tehni¢kim standardima EU i/ili sa
pravnom tekovinom EU u vezi s konkurencijom i javnim
nabavkama. Pomenuta ulaganja, nalik aktivhostima
Kremlja, izazivaju uruSavanje demokratskih i trZiSnih
standarda svojom tajnovitom i netransparentnom
prirodom. U mnogim slucajevima takvi projekti jacaju
nacionalnu industriju uglja, ignoriSu ekoloSke propise ili

487 Stefanov and Vladimirov, The Kremlin Playbook in South East
Europe: Economic Influence and Sharp Power, Sofia: CSD, 2020.
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nisu u skladu sa sveukupnom politikom dekarbonizacije
i odrzivog rasta.*¢®

Imenovanje izvr$nih direktora i €lanova
odbora

Pravila o imenovanju ¢lanova odbora i drugih Celnika
kompanija u energetskim preduzec¢ima u drZzavnhom
vlasnistvu u jugoisto€noj Evropi takode su nejasna, na-
rocCito kad se ima u vidu potencijalni politicki uticaj. Broj-
ni su primeri politickog uplitanja u imenovanja ¢lanova
upravnih odbora u drzavnim preduzeéima u jugoistoc-
noj Evropi i regulatornim telima, $to je narusilo profesio-
nalnu struénost u planiranju i izvr§avanju teskih odluka
u energetskom sektoru. Poslovne aktivnosti drzavnih
preduzeca Cesto su pod uticajem ili bi ¢ak mogle da slu-
Ze interesima kompanija ili pojedinaca s jakim politi¢kim
vezama, na Stetu sopstvenog finansijskog ucinka.

Nedostaci u upravljanju javnim nabavkama u
energetskom sektoru

Energetski sektor pokazuje posebno izrazene deficite
u pogledu upravljanja javnim nabavkama. Neki od
ovih deficita poklapaju se s opstim rizicima u domenu
nabavke o kojima je gore diskutovano, medutim neki
su jo$ izrazeniji i/ili karakteristicni za sektor, zbog
njegove veli€ine, statusa prirodnog monopola i tehnicke
kompleksnosti.
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Pogled u buduénost

Uprkos kontinuiranom neujednacenom napretku, zemlje
JIE suo€avaju se sa znacCajnim izazovima u pogledu
dobrog upraviljanja, koji su poja¢ani unutrasnjim i
eksternim autoritarnim pretnjama. Region ¢e i dalje
imati koristi od rastu¢e znacajne finansijske i tehnicke
podrSke demokratske zajednice zemalja unutar EU,
Evropskog ekonomskog prostora (EEA) i SAD. Kako ¢e
svaka zemlja koristiti takvu podrsku za napredovanje
na putu ka demokratizaciji i borbi protiv korupcije, na
kraju, zavisi od napora njenih gradana, preduzeca i
vlada. Drzave JIE koje su €lanice EU moraju pomno
pratiti svoje obaveze u okviru Mehanizma vladavine
prava, kao i Evropskog semestra i u skladu s tim uloziti
ogromne fiskalne podsticaje koje obezbeduje Instrument
za oporavak i otpornost i ViSegodiSnji finansijski okvir
2021-2027. Sve Cetiridrzave koje su ¢lanice EU treba da
prevazidu prepreke u upravljanju, ali posebno Bugarska
i Madarska moraju da rade na povecanju efikasnosti
pravosuda i smanjenju koncentracije moc¢i u izvrSnoj
vlasti. Zemlje Zapadnog Balkana, kao deo jugoistocne
Evrope, moraju jednostrano da rade na sprovodenju
reformi neophodnih u okviru pregovarackih poglavlja
EU ¢ak i ako je mozda proces proSirenja formalno bio
blokiran, kao u slu€aju Albanije i Severne Makedonije.
Srbija se suoCava s posebnim izazovima s obzirom na
njene bliske veze i zavisnost od autoritarnih rezima.

Uocene nepravilnosti u javnim nabavkama u sektoru energetike

Pre postupka selekcije

e kompanija osnovana isklju¢ivo da dobije
odredeni tender (bez prethodnog iskustva)

o tenderske specifikacije "skrojene" po meri
odredene kompanije

e pruzanje insajderskih informacija

o nerealno kratki rokovi

o stvaranje vestacke konkurencije
(podnosenje ponuda od strane fiktivnih
konkurenata)

nabavke putem

pragova

Tokom postupka selekcije

e sukob interesa, politicki uticaj ili
podmicivanje komisije za ocenu
e izbegavanje koris¢enja procedura

« direktnih pregovora
* snizavanje cene ispod odredenih

* koriS¢enje procedura za hitne
slu¢ajeve/vanredne okolnosti

Nakon postupka selekcije

e ponistavanje tendera i diskvalifikovanje
konkurenata

e izmene uslova tendera kroz anekse

e pla¢anje usluga/opreme koja ne ispunjava
minimalne uslove

e nepostojanje istraga o visokim
zvani¢nicima i poslovnim ljudima koji se
vezuju za odredeni ugovor

e izdvajanje sredstava za neutemeljene
investicije
e precenjivanje vrednosti ugovora

Izvor: Centar za studije demokratije, 2022.

* navodenje konkretnih projekata kao
unapred odredenih za finansiranje u
nacionalnim planskim dokumentima

e koriScenje okvirnih sporazuma koji
favorizuju velike igrace na trzistu

488 Gerganov, A. and Vladimirov, M., Chinese Economic Influence in
Europe: The Governance and Climate Conundrum, Sofia: Center

for the Study of Democracy, 2021.
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Opsti izazovi u pogledu dobrog upravljanja ¢esto se
svode na reSavanje dva medusobno povezana sistema
u nacionalnim ekonomijama JIE: javne nabavke i
upravljanje energetskim preduzeé¢ima u drzavnom
vlasniStvu. Na osnovu detaljnog pregleda datog u ovom
izvestaju, moglo bi se dati nekoliko kljuénih preporuka
na nivou prakti¢ne politike za ova dva domena:

e EU i njeni partneri iz EEA i SAD treba da nastave
da pruzaju tehnicku pomo¢ u uvodenju dobrih prak-
si EU u oblasti javnih nabavki, kako u upravljanju
fondovima EU namenjenih ovom regionu tako i u
upravljanju nacionalnim resursima. Posebnu pazn-
ju potrebno je posvetiti povecanju kombinovanog
kapaciteta i zajedniCkom radu regulatornih tela za
borbu protiv korupcije i javhe nabavke u izvrSnoj
vlasti, javnom tuziladtvu i sudovima.

e Vlade drzava JIE trebalo bi da uvedu mere za ocu-
vanje integriteta javnih nabavki, i to kroz pojacano
pracenje nabavki (kao $to su Open Tender ili SCAD
alat), povec¢anu institucionalnu efikasnost, smanjen
udeo zatvorenih procedura i poboljSane mehanizme
za dodelu ugovora. Zemlje zapadnog Balkana tre-
ba da otvore svoje podatke o nabavkama kako bi
omogucile bolju dijagnostiku i kontrolu, dok zemlje
Clanice EU iz JIE treba da nastave sa izgradnjom ka-
paciteta za identifikaciju i borbu protiv znakova koji
ukazuju za korupciju u javnim nabavkama.

e Nacionalne vlade bi trebalo da povuku pravila o hit-
nim nabavkama povezanim s kovidom-19 tako $to
Ce se vratiti na primenu izvornih zakonskih reSenja
0 javnim nabavkama. lzdvajanja za hitne nabavke
u buduénosti treba da budu pracena integrisanim
snaznijim ex-post monitoringom i evaluacijom efi-
kasnosti.

e Vlade drzava JIE, drzavna preduzeca i poslov-
na udruzenja treba da usvoje i primenjuju najbolje
medunarodne standarde o korporativnom upravlja-
nju drzavnim preduzecima u energetskom sektoru,
poput onih koje je razvio OECD. Drzavna preduzec¢a
u JIE treba da nastoje da izveStavaju u skladu sa
sliénim ili viSim standardima korporativhog obeloda-
njivanja informacija nalik privatnim pandanima koji-
ma se javno trguje u EU.

e Parlamenti i vlade drzava JIE treba da poboljSaju
nezavisnost nacionalnih regulatora za energetiku i

PUBLIC PROCUREMENT INTEGRITY IN SOUTHEAST EUROPE

konkurenciju povecanjem sopstvenih administra-
tivnih i finansijskih kapaciteta i ukidanjem prakse
politickih imenovanja. Trebalo bi i skratiti mandate
Clanova upravnih odbora. Energetski regulatori u
drzavama JIE moraju blisko saradivati sa svojim
kolegama iz EU na uspostavljanju zajednice praksi.
Odluke regulatora moraju biti u skladu sa najviSim
standardima javnog objavljivanja informacija.

Vlade drzava JIE treba da se uzdrZe od ulaska u
krupne bilateralne energetske projekte bez odgo-
varajucih zastitnih mera, koje bi, u najmanju ruku,
podrazumevale ukljuCivanje medunarodnih jav-
nih finansijskih institucija, kao $to su EIB, EBRD
ili Svetska banka. Takvi projekti po pravilu moraju
ukljucivati sistem otkrivanja informacija koji je viSeg
standarda od onih koji prevladavaju u zemljama JIE.
Takav sistem bi takode trebalo da bude blagovreme-
no predstavljen javnosti i pruzi informacije o krupnim
energetskim infrastrukturnim projektima uz detaljnu
analizu troSkova i koristi.

Vlade drzava JIE treba da saraduju s Evropskom ko-
misijom, drzavama clanicama EU/EEA i SAD kako
bi uvele bolju zastitu svojih ekonomija od ilegalnih
ili tzv. korozivnih fondova povezanih s autoritarnim
zemljama. Ova zastitna mera trebalo bi da ukljucuje
uspostavljanje snaznijih institucija i propisa koji se
tiCu skrininga investicija i mehanizama za pracenje
sankcija.

Vlade drzava JIE i njihovi partneri iz EU/EEA i SAD
treba da izgrade odrzive modele interakcije sa na-
cionalnim i lokalnim civilnim drustvom i istrazivac-
kim medijima u pogledu povecanja pracenja jav-
nih nabavki i energetskih preduzeca u drZzavnom
vlasnistvu. Iskustvo s platformom R2G4P*° moze
posluZiti za usmeravanje napora na regionalnom ni-
vou. Modeli javne podrSke organizacijama civilnog
drustva vec postoje Sirom regiona, ali oni su ili u po-
voju ili Cesto izazivaju strah medu OCD i medijima
od toga da moze doc¢i do kompromitovanja njihove
nezavisnosti.

489 Regional Good Governance Public-Private Partnership Plat-

form (R2G4P), odnosno Regionalna platforma javno-privatnog
partnerstva za dobro upravljanje trogodiSnja je pilot inicijativa,
podrzana od strane EEA i Norveskog fonda za grantove za re-
gionalnu saradnju, koja objedinjuje napore trinaest organizacija
iz deset zemalja i Ciji je cilj da ponudi zajedniCka antikorupcijska
reSenja za povecanje odgovornosti drzavnih institucija i ojaca
civilno drustvo i vladavinu prava u jugoisto¢noj Evropi.
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